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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
JOSHUA SOMOGYI, KELLY
WHYLE SOMOGYI and STEWART
SIELEMAN, on behalf of themselves
and all others similarly situated,
Plaintiffs,

Case No. 1:17-cv-06546-RMB-JS

CLASS ACTION
JURY TRIAL DEMANDED

v.
FREEDOM MORTGAGE CORP.,
Defendant.
DECLARATION OF LAWRENCE J. LEDERER IN SUPPORT OF
PLAINTIFFS’ MOTION FOR FINAL APPROVAL OF CLASS
ACTION SETTLEMENT AND PLAINTIFFS’ MOTION FOR
AN AWARD OF ATTORNEYS’ FEES, REIMBURSEMENT
OF EXPENSES AND PAYMENT OF SERVICE AWARDS
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I.
1.

Introduction

I, Lawrence J. Lederer, a shareholder of Berger Montague PC

(“BM”) and counsel for the Plaintiffs 1 and the Settlement Class, respectfully
submit this declaration in support of Plaintiffs’ motions for:
a)

final approval of the Parties’ Settlement as set forth in the
Settlement Agreement;

b)

an award of attorneys’ fees for Plaintiffs’ Counsel;

c)

reimbursement of expenses Plaintiffs’ Counsel incurred and
disbursed in prosecuting Plaintiffs’ claims; and

d)

the payment of Service Awards to the Plaintiffs.

I have been involved in this litigation from the pre-complaint investigation and
filing of the Somogyi plaintiffs’ initial complaint in August 2017, through the
filing of the Settlement with the Court in August 2019 and continuing through the
present. I am therefore familiar with this litigation, significant aspects of which I
summarize below.

1

Unless otherwise stated, all capitalized terms used herein are as defined in
the Stipulation and Agreement of Settlement filed with the Court on August 1,
2019 (Dkt. 89-4) (the “Settlement Agreement”); all citation to docket entries in the
Somogyi action are to ECF rather than native page numbers; and all emphasis is
added and internal quotation marks, citations and footnotes are omitted.

Case 1:17-cv-06546-RMB-JS Document 101-3 Filed 06/02/20 Page 3 of 37 PageID: 1111

2.

I am a member in good standing of the bars of the Commonwealth of

Pennsylvania, the District of Columbia, and several federal courts, and was
granted leave to appear pro hac vice by the Court in this case. Dkt. 9
3.

BM has for over five decades represented plaintiffs in class action and

other complex litigation in federal and state courts throughout the country. The
firm has received acclaim from many judges for its work in class action litigation
and has been recognized as one of the preeminent class action law firms in the
United States. BM has played lead roles in many major class action cases,
resulting in billions of dollars of recoveries for the firm’s clients and the classes
they have represented. Attached as Exhibit 1 is a copy of BM’s résumé, along with
biographies of the attorneys involved in this Action. The firm currently consists of
over 65 attorneys who represent plaintiffs in class action and other complex
litigation around the country, including TCPA, consumer and other types of cases.
See also https://bergermontague.com.
4.

I have been with BM since 1989. I have an extensive background in

class action and other complex litigation, and have served as lead or co-lead
counsel in several class actions and other cases in federal and state courts
throughout the country including, for example, the $475 million settlement for
shareholders in the subprime mortgage-related class action against Merrill Lynch
in 2009; a class action against Goldman Sachs on behalf of CDO investors who
2
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recovered $27.5 million in 2017; and securities “opt-out” litigation involving
Lehman, Citigroup and other matters for the State of New Jersey, Department of
Treasury, Division of Investment. During the hearing on July 27, 2009 approving
the settlement in Merrill Lynch, Southern District of New York Judge Jed S.
Rakoff stated that lead plaintiff made “very fully and well-crafted” and “excellent
submissions”; that there was a “very fine job done by plaintiffs’ counsel in this
case”; and that the attorneys’ fees requested were “eminently reasonable” and
“appropriately modest.” I have been assisted in this litigation by former BM
shareholder Arthur Stock, senior counsel Lane Vines, former associate Neil
Makhija, and other BM personnel. Biographies of Mr. Vines and I are attached as
part of Exhibit 1. Our experience enabled BM to undertake this matter and to work
with co-counsel efficiently and successfully in prosecuting the claims on behalf of
the Plaintiffs and the Settlement Class.
5.

BM has worked on this case from the inception of the Somogyi

litigation with Brian Mahany of Mahany Law, who also is counsel for the Plaintiffs
and the Settlement Class. See Dkt. 96 ¶ 4. Mahany Law and BM have also
worked on this litigation with Stefan Coleman of the Law Offices of Stefan
Coleman, P.A. (“Coleman”), who serves as additional counsel to Plaintiffs
including plaintiff Stewart Sieleman who, in December 2017, filed a separate
lawsuit in this Court under the Telephone Consumer Protection Act (the “TCPA”)
3
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against defendant Freedom Mortgage Corp. (“FMC”) captioned Sieleman v.
Freedom Mortg. Corp., No. 17-cv-13110 (JBS/JS) (D.N.J.).
6.

Mahany Law is a full-service national boutique law firm that limits its

practice to complex commercial litigation, plaintiffs’ lender liability litigation,
class actions and False Claims Act cases. In the last decade, Mahany Law has
litigated cases in 40 states across the country, including for example the Takata Air
Bag Litigation, a class action on behalf of approximately 1,500 Medicaid
physicians against Molina Healthcare of California, Inc., class actions against
Uber, and many other cases. Attached as Exhibit 2 is a true and correct copy of the
declaration of Mr. Mahany of Mahany Law that includes the Mahany Firm’s
résumé.
7.

The Coleman firm concentrates its practice on consumer law and

technology, and has devoted much of its practice to protecting consumers’ privacy
rights as well as protecting consumers from product defects and false
advertisements. The Coleman firm has litigated a number of TCPA class actions
in this judicial district and elsewhere in cases, for example, against Google,
Walgreens, ADP Deal Services, and other companies. Attached as Exhibit 3 is a
true and correct copy of the declaration of Stefan Coleman that includes the
Coleman firm’s résumé.

4
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8.

This litigation required skill, knowledge and experience in not only

the TCPA practice area, but also increasingly complex issues of class action
procedure. Experience in class action procedure does not necessarily translate into
experience in litigating TCPA claims, and vice versa. Counsel in cases such as this
one must combine in-depth knowledge of both as these practice areas constantly
evolve amid changes in the governing standards.
II.

Procedural History

A.

Pre-Complaint Investigation and Commencement of the
Litigation

9.

Following extensive pre-complaint investigation, including interviews

with former FMC employees who worked at one of FMC’s call centers, the
Somogyi plaintiffs on August 30, 2017 filed the first of what ultimately included
four separate complaints or amended complaints in this litigation. On
December 14, 2017, plaintiff Sieleman filed the related case Sieleman v. Freedom
Mortg. Corp., No. 17-cv-13110 (JBS/JS) (D.N.J.) as noted above.
10.

In sum, Plaintiffs allege that, beginning in 2013, FMC called

Plaintiffs’ residential and cellular phones in violation of the TCPA using an ATDS
marketed by Genesys. Plaintiffs allege that this system enabled FMC employees to
press a single button on a computer keyboard screen, and that the software would
then automatically choose a number to be called and dial it without further human
5
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intervention. Plaintiffs also allege that FMC used a “ringless voicemail” system to
place prerecorded messages to customers; that FMC continued to place calls even
after the customer requested that the calls cease; and that FMC managers deleted
certain “do-not-call” (“DNC”) requests from its computers so that even these
customers could be called again.
11.

Plaintiffs contend that these practices constituted willful and/or

knowing violations of the TCPA, and seek actual and statutory damages, treble
damages and other relief. See generally Somogyi v. Freedom Mortg. Corp., C.A.
No. 17-6546 (JBS/JS), 2018 WL 3656158, at *2 (D.N.J. Aug. 2, 2018
(summarizing allegations); Sieleman v. Freedom Mortg. Corp., C.A. No. 17-13110
(JBS/JS), 2018 WL 3656159, at *1-2 (D.N.J. Aug. 2, 2018) (same).
B.

FMC’s Motions to Dismiss and Defenses

12.

FMC first filed a motion to dismiss or to stay in the Somogyi case on

November 1, 2017. Dkt. 15. Plaintiffs responded by filing an amended complaint
on November 20, 2017. Dkt. 19.
13.

On December 18, 2017, FMC filed another motion to dismiss or to

stay the Somogyi action. Dkt. 26. Among other defenses, FMC argued that it did
not use an ATDS because, under plaintiffs’ own allegations, the pressing of a single
button constitutes human intervention rather than automated calling; that plaintiffs
were not called using a random or sequential number generator; and that plaintiffs
6
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failed to plausibly allege that FMC used a prerecorded or artificial voice to call their
residential line and failed to sufficiently allege facts regarding their DNC requests.
FMC argued in the alternative that the Court should stay the litigation pending a
ruling in ACA International v. FCC, C.A. No. 15-1211 (D.D.C.), concerning the
Federal Communications Commission’s interpretation of what constitutes an
ATDS. See Dkt. 26-1 at 10-11.
14.

The Parties engaged in extensive briefing, supplemental briefing and

additional written submissions following the filing of FMC’s second motion to
dismiss in Somogyi. See Dkt. 28, 32-34, 40-41. On February 15, 2018, FMC also
filed a separate motion to dismiss or stay in the Sieleman action, which was also
followed by additional and separate briefing. See Sieleman, Dkt. 6, 10, 14.
15.

On July 19, 2018, Judge Simandle convened oral argument on the

motions to dismiss in both the Somogyi (Dkt. 42, 45) and Sieleman (Dkt. 18, 24)
actions. On August 2, 2018, Judge Simandle issued separate rulings denying
FMC’s motions to dismiss, holding in both cases that Plaintiffs “alleged sufficient
facts to plausibly state a claim under the TCPA.” Somogyi, 2018 WL 3656158, at
*8; Sieleman, 2018 WL 3656159, at *9.
16.

By Order on August 9, 2018, the Court consolidated the Somogyi (Dkt.

51) and Sieleman (Dkt. 33) cases for discovery and case management purposes
only. On September 13, 2018, FMC filed its answer and affirmative defenses to the
7
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Somogyi plaintiffs’ amended complaint in the Somogyi action (Dkt. 56), and a
separate answer and affirmative defenses in Sieleman (Dkt. 40). Subsequently, the
Plaintiffs agreed to consolidate their cases for all purposes (voluntarily, without any
need for judicial intervention), and FMC stipulated to the filing of Plaintiffs’
operative Consolidated Second Amended Complaint in the first-filed Somogyi
action (Dkt. 78, 80), following which the Sieleman action was dismissed. On
April 12, 2019, FMC filed its answer and affirmative defenses to Plaintiffs’
Consolidated Second Amended Complaint. Dkt. 85.
17.

In that answer, FMC argued, among other defenses, that it had the

requisite consent to place calls to its own mortgage portfolio clients and that any
calls fall within the “established business relationship” exception of the TCPA (id.
¶¶ 2-3 at 23); that FMC did not place any calls using an ATDS or an artificial or
prerecorded voice (id. ¶ 1 at 23); and that FMC did not violate any DNC policies
(id. ¶ 5 at 23). FMC also argued that any calls were informational, noncommercial
and did not constitute telemarketing (id. ¶ 1 at 23); that Plaintiffs lack standing (id.
¶ 13 at 24) and are not proper representatives of any litigation class (id. ¶ 19 at 25);
that FMC “established and implemented, with due care, reasonable practices and
procedures to effectively prevent telephone solicitations in violation of the TCPA or
any of its regulations” (id. ¶ 21 at 25); and that neither FMC nor its vendors even
placed calls to all class members during the class period, and further that the
8
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presence of “uninjured” class members both precludes the certification of any
litigation class, and violates FMC’s due process rights. Id. ¶ 25 at 26.
C.

Discovery

18.

Plaintiffs engaged in extensive formal and informal discovery.

Plaintiffs’ investigation began before the filing of the first complaint, and extended
through the litigation, mediation and settlement negotiation phases.
19.

In terms of formal discovery, after the Parties negotiated a discovery

confidentiality order that the Court approved (Dkt. 71), Plaintiffs, among other
things, analyzed thousands of pages of documents and spreadsheets obtained from
FMC; subpoenaed and obtained additional documents from nine non-party
telemarketing and telephone equipment vendors and telephone carriers; deposed
three present or former FMC employees and prepared for, noticed and was
scheduled to take the depositions of four other FMC employees as of the time the
Settlement was reached; obtained additional information by initial disclosures,
interrogatories, other written discovery and requests for onsite inspection of FMC’s
headquarters and branch offices; briefed and argued discovery disputes over which
this Court presided (e.g., Dkt. 59-61); and retained and consulted with experts
concerning ATDS, telephone voicemail and data mining and other issues.
Plaintiffs also received additional call data information from FMC as part of the
mediation process, and produced documents to FMC and were deposed by FMC.
9
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20.

In particular, Plaintiffs deposed the following three present or former

employees of FMC:
Date Deposed

Witness
Shari Leff

January 10, 2019

Austin Ross

January 11, 2019

Patricia O’Connor
21.

February 28, 2019.

Plaintiffs also noticed, prepared for and were scheduled to take the

additional depositions of present or former FMC employees James Hayden, Lisa
Petersen, Alex Finley and Eric Barish as of the time the Settlement was reached.
22.

The nine non-party vendors Plaintiffs subpoenaed and obtained

additional documents from are:
Non-Party

Date of Subpoena

Anomaly Squared, Inc.

March 11, 2019

AT&T

November 30, 2018

CenturyLink

December 14, 2018

Cingular Wireless/AT&T

December 20, 2018

Comcast Corporation

November 30, 2018

Company Voice, LLC

March 11, 2019

Dialog Direct

March 11, 2019

Genesys Telecommunication
Laboratories, Inc.
10

February 27, 2019
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Date of Subpoena

Non-Party
Verizon
23.

November 30, 2018.

Discovery continued through May 2019, when the Parties reached

their agreement to settle subject to the Court’s approval.
III.
24.

Mediation and Settlement

The Parties first agreed to mediate in February 2019 and retained the

Hon. Diane Welsh, retired former U.S. Magistrate Judge for the Eastern District of
Pennsylvania. On March 13, 2019, the Parties submitted to Judge Welsh detailed
written mediation statements and exchanged them with each other. These were
extensive submissions and argument, with Plaintiffs’ mediation statement including
exhibits of documentary and other evidence. On March 18 and May 3, 2019, the
Parties attended full-day, in-person mediation sessions at the offices of Judge
Welsh. On May 17, 2019, the Parties attended a third in-person mediation session.
The Parties did not reach any resolution during these mediation sessions. Unlike
the first two full-day mediation sessions, the May 17 mediation session ended
relatively early, with the Parties still far apart in their respective positions, and the
Parties agreeing to continue to litigate, including the additional depositions that
Plaintiffs had previously scheduled as described above, among other things.
25.

Shortly after the third mediation session, FMC contacted Plaintiffs and

the Parties resumed settlement negotiations. Specifically, FMC’s counsel, Michael
11
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McTigue, and I met both in-person and telephonically several times in mid- and late
May 2019. These negotiations were well-informed, prolonged and arm’s-length, as
Plaintiffs had substantial information concerning the claims and defenses through
over two years of litigation, discovery and mediation. Plaintiffs sought to maximize
the relief they obtained throughout the negotiations. Following numerous
negotiations, the Parties reached an agreement-in-principle to settle on May 31,
2019. By telephone on June 3, 2019, the Parties informed the Court of their
agreement which Plaintiffs confirmed by letter to the Court on June 4, 2019. Dkt.
86. On July 8, 2019, the Parties entered into their MOU.
26.

Following the MOU, Plaintiffs took the lead in drafting the Settlement

Agreement. Plaintiffs exchanged several drafts with FMC and had numerous
negotiations concerning the proposed terms. Plaintiffs also during this time
prepared drafts of the long-form and short-form notices, claim forms, proposed
preliminary approval order and final judgment, and Plaintiffs’ accompanying
motion papers and memorandum of law seeking preliminary approval of the
proposed Settlement. Plaintiffs had many additional negotiations with FMC
concerning these documents.
27.

On June 3, 2019, Plaintiffs issued a request for proposal to six national

claims administration firms seeking bids to serve as Settlement Administrator, five
of whom submitted proposals. See Dkt. 89-10 (attaching a copy of Plaintiffs’
12
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request for proposals). Following our evaluation of all proposals received and
consultation with FMC, Plaintiffs selected Heffler Claims Group (“Heffler”) as the
Settlement Administrator, to which FMC agreed. Accord Dkt. 89-4 ¶ 6.1
(“Plaintiffs shall consult with and obtain input from FMC concerning the selection
of the Settlement Administrator.”).
28.

On July 31, 2019, the Parties entered into the Settlement Agreement.

Dkt. 89-4.
29.

If granted final approval by the Court, the Settlement provides that

FMC will pay $9.5 million into a non-reversionary account maintained by the
Escrow Agents (BM and Heffler) and, “as another material term to the proposed
Settlement,” within 180 days of the Effective Date:
(a)

designate a senior manager to be responsible for assuring
FMC’s compliance with the TCPA. That person will
report directly to the office of the CEO;

(b)

provide additional training concerning the TCPA’s donot-call (“DNC”) lists to ensure that all FMC employees,
as well as all external third-party vendors of FMC
(including any newly hired such vendors) that make
marketing calls for or on behalf of FMC, adhere to
FMC’s DNC List; and

(c)

establish, maintain, and implement updated written
procedures to facilitate TCPA compliance regarding
DNC policies and DNC lists.

Dkt. 89-4 ¶ 3.1.
13
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30.

The Settlement Class is defined as follows:
All portfolio clients of FMC in the United States whose
mortgages FMC serviced and who, during the Class Period
September 1, 2013 through July 22, 2019, received one or more
calls or voicemails made by or on behalf of FMC to any one or
more of the client’s cellular, voice over internet protocol
(VOIP), residential, or landline phone numbers. For purposes
of the Settlement Class, FMC’s “clients” means borrowers and
co-borrowers, spouses, and successors-in-interest, who shall
collectively be deemed one client.2

Dkt. 89-4 ¶ 1.27; accord Dkt. 96 ¶ 2.
31.

As also set forth in the Settlement Agreement, based on FMC’s

records, 1,524,198 current or former FMC clients qualify as members of the
Settlement Class, although FMC does not concede that any such clients were called
by FMC or any FMC vendor in violation of the TCPA. Dkt. 89-4 ¶ 1.27; accord
Dkt. 96 ¶ 2. Under the Settlement Agreement, FMC is obligated to provide
putative class member addresses to Heffler so that Heffler can send them the notice
in accordance with the Settlement Agreement and Preliminary Approval Order.
Dkt. 89-4 ¶ 5.3; accord Dkt. 96 ¶ 15.

2

Excluded from the Settlement Class are (i) FMC; (ii) any affiliates of FMC;
(iii) any employee of FMC or members of their Immediate Family; (iv) Plaintiffs’
Counsel; (v) the Judges who have presided over the Action; (vi) those persons who
file a timely and valid request to be excluded from the Settlement Class; and
(vii) the legal representatives, heirs, successors and assigns of any excluded person
or entity.
14
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32.

The Settlement Agreement provides that FMC shall pay all reasonable

and necessary Notice and Administration Costs whether or not the Settlement is
granted final approval (Dkt. 89-4 ¶ 5.11), and that the Net Settlement Fund shall be
distributed to Authorized Claimants on a pro rata basis as provided in the Plan of
Allocation. Id. ¶ 4.2. See also Dkt. 96 ¶ 13 (“Unless otherwise approved by the
Court, a maximum of $500,000 may be paid from the Settlement Fund for Notice
and Administration Costs.”).
33.

On August 1, 2019, Plaintiffs filed the Settlement Agreement with the

Court, together with motion papers seeking preliminary approval of the Settlement.
Dkt. 89.
34.

On January 23, 2020, the Court conducted a conference call with the

Parties concerning Plaintiffs’ motion for preliminary approval of the Settlement
(Dkt. 92), following which Plaintiffs submitted an amended proposed Preliminary
Approval Order. Dkt. 93.
35.

On February 19, 2020, the Court conducted a hearing and, by oral

ruling, granted preliminary approval, stating that “[t]he Court is completely
satisfied that the settlement terms as proposed are fair, reasonable, adequate, and in
the best interest of the settlement class.” Quoting Feb. 19, 2020 Hrg. Tr. (attached
as Exhibit 4) at 17.

15
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36.

On February 24, 2020, the Court issued its Preliminary Approval

Order. Dkt. 96.
37.

By Letter Order also on February 24, 2020, the Court directed that

Plaintiffs provide their deposition transcripts and certain additional information to
the Court, and that Plaintiffs address the ruling in Ward v. Flagship Credit
Acceptance LLC, C.A. No. 17-2069, 2020 WL 759389 (E.D. Pa. Feb. 13, 2020).
38.

On May 28, 2020, Plaintiffs submitted their deposition transcripts,

with exhibits, to the Court pursuant to the Court’s February 24, 2020 Letter Order
and the Court’s Discovery Confidentiality Order (Dkt. 71). In addition, and also in
accord with the Court’s February 24, 2020 Letter Order, attached as Exhibit 5 is a
declaration attesting to the other pending or closed cases against FMC addressing
the subject matter of this litigation of which Plaintiffs are presently aware.
39.

I believe that the Settlement is not only fair and reasonable and in the

best interests of the Settlement Class, but also is an excellent result in the specific
circumstances of this case. The $9.5 million non-reversionary cash fund alone
confers a substantial benefit for the Settlement Class, and the cash fund is coupled
with specific corporate remedial relief that, as Professor Russell summarized in his
accompanying declaration, “provides a novel and significant benefit to members of
the settlement class, is meaningfully related to the purpose of the TCPA statute,
and contributes substantial additional value to the adequacy of the proposed
16
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settlement.” Quoting Russell Declaration (“Russell Decl.”) attached as Exhibit 6 at
¶ 4.
40.

Plaintiffs also support final approval of the Settlement, and have

submitted supplemental declarations stating, among other things, their belief that it
is an excellent result. See Exhibits 7-9 (attaching Plaintiffs’ supplemental
declarations).
41.

I believe that the Settlement offers significant advantages over

continued litigation. In particular, the Settlement Class will be eligible to share in
a substantial cash fund and automatically receive the benefit of the classwide
remedial relief, and thereby avoid the risks in continuing to prosecute this case.
FMC has asserted many defenses to liability and to the certification of any
litigation class. For example, FMC’s arguments that it had the requisite consent to
place calls to its mortgage portfolio clients and that any calls fall within the
“established business relationship” exception of the TCPA pose risk to Plaintiffs in
establishing liability. The Parties’ continued disagreement concerning whether
FMC used an ATDS also poses risk, particularly as the interpretation of what
qualifies as an ATDS continues to evolve. Along these lines, although rejecting the
motions to dismiss in full, Judge Simandle recognized that the ATDS issues
continued to be disputed, holding only that, “[a]t this stage, Plaintiffs’ allegation
satisfies the human intervention test ….” Somogyi, 2018 WL 3656158, at *6.
17
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Accord Sieleman, 2018 WL 3656159, at *6 (“Plaintiff has adequately pleaded the
ATDS element under the TCPA.”).
42.

FMC also has serious defenses to class certification. For example,

FMC argues that class members include borrower clients of FMC who consented
to telephone solicitations, and that the issues of consent, and whether class
members properly revoked their consent -- or, as past or present FMC portfolio
clients, even could unilaterally revoke their consent -- raise individual issues that
predominate over common issues, and thereby preclude certification of any
litigation class. Medley v. Dish Network, LLC, C.A. No. 18-13841, 2020 WL
2092594, at *5 (11th Cir. May 1, 2020) (nothing in the TCPA “allows unilateral
revocation of consent given in a bargained-for contract”).
43.

While Plaintiffs and counsel remain confident in the claims and their

ability to certify a class, continued litigation would require additional pretrial
motion practice including summary judgment; dueling expert reports; contested
motions in limine and other motion practice concerning the admissibility of
evidence such as over disputed ATDS issues; a jury trial; post-trial motions
notwithstanding the verdict and other post-trial motions; and, even assuming
Plaintiffs prevail through trial, continued litigation on appeal. Similarly, assuming
Plaintiffs certify the litigation class in this Court, FMC would likely seek a Rule
23(f) appeal in the Third Circuit and, even if Plaintiffs prevail in any such Rule
18
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23(f) appeal, FMC could also move to decertify the class at or following trial and
also appeal class certification subsequently on the merits. Meanwhile, Plaintiffs
would have to overcome all of these defenses to prevail, while FMC could lose on
all but one and still evade liability.
44.

If granted final approval by the Court, by contrast, the Settlement

eliminates these considerable risks and will yield relatively prompt, certain and
substantial cash and non-monetary relief to the benefit of the Settlement Class.
Accord Exhibits 7-9 (Plaintiffs’ supplemental declarations).
IV.
45.

Notice of the Settlement to the Settlement Class

In its Preliminary Approval Order, the Court approved the proposed

forms of notice and claim forms, and directed that Heffler timely provide notice of
the Settlement to the Settlement Class. Dkt. 96 ¶¶ 8-9, 15. The Court’s
Preliminary Approval Order also directed Heffler to “take reasonable steps to
follow-up to the extent practicable and identify current addresses and timely resend
the Notice to Settlement Class Members for whom the initially mailed or emailed
Notice was returned as undeliverable.” Id. ¶ 8.
46.

Heffler has advised that, in accordance with the Preliminary Approval

Order, it initially on April 24, 2020 mailed a total of 1,523,970 short-form notices
to putative Settlement Class Members, including 472,266 by regular U.S. Postal

19
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Service mail and 1,051,704 by email. Attached as Exhibit 10 is a declaration of
David Kaufman of Heffler attesting to Heffler’s mailing of the notice.
47.

At Plaintiffs’ suggestion and with FMC’s agreement, the Parties

added the following language to both notices in view of the COVID-19 pandemic:
“Due to the evolving situation concerning COVID-19, the
Court may decide to hold this [Final Approval] Hearing
telephonically. In the event the Court requires or permits
telephonic participation in this Hearing, the dial-in number for
the Hearing will be posted on the Settlement website.
Interested Settlement Class Members should check the
Settlement website for that information prior to the Hearing.”
See Kaufman Decl. ¶ 8 (attaching exemplars of the notices).
48.

Also as of April 24, 2020, Heffler “went live” with the website,

www.MortgageTCPASettlement.com, that posts additional documents and
information concerning the Settlement. The website, which Heffler prepared in
consultation with class counsel, includes easily accessible links to the short-form
and long-form notices, the Preliminary Approval Order, Plaintiffs’ motion for
preliminary approval, the Settlement Agreement and other documents. Kaufman
Decl. ¶ 7. The website address is also identified in the notices as is a toll-free
telephone number to call with questions regarding any aspect of the Settlement. Id.
¶ 6.
49.

To provide the best notice practicable, and also in accord with the

Preliminary Approval Order, Heffler undertook additional efforts to identify
20
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current addresses for notices that were returned as undeliverable from the initial
mailing, by running those addresses through the U.S. Postal Service National
Change of Address Database and via the “skip-tracing” process of LexisNexis, as
also set forth in the Kaufman declaration. Id. ¶¶ 9, 11. Where a change of address
was identified, Heffler mailed the notice to the new address. Id. ¶¶ 10-11.
50.

Both notices attach a simple Claim form as directed by the

Preliminary Approval Order. Settlement Class Members could also submit Claim
forms directly online, via the Settlement website.
51.

The notices directed that claim forms and requests for exclusion be

mailed to Heffler by June 23, 2020, and that any objections to the Settlement or
attorneys’ fees and costs or Service Awards be filed with the Court, and mailed to
FMC’s counsel, Mr. McTigue, 3 and to myself on behalf of Plaintiffs’ Counsel, also
by June 23, 2020. Id. ¶ 8.
52.

Also in accord with the Preliminary Approval Order (Dkt. 96 ¶ 14),

defendant FMC has advised that, in conjunction with Heffler, FMC timely gave the
requisite notice of the Settlement to state and federal officials as required by the

3

Mr. McTigue advised that, on or about May 19, 2020, he and his partner
representing FMC in this case, Meredith Slawe, joined the law firm Cozen
O’Connor. Accord Dkt. 99-100 (notice of change of firm and change of address of
Mr. McTigue and Ms. Slawe). Mr. McTigue also advised that his former firm,
Akin Gump Strauss Hauer & Feld, LLP, has been forwarding to McTigue
applicable mail and that he is unaware of any such objections as of May 29, 2020.
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Class Action Fairness Act (“CAFA”). Kaufman Decl. ¶ 4. In response to that
CAFA notice, FMC has also advised that it has not received any objection or other
opposition to the Settlement from any of those federal or state official(s) as set
forth in FMC’s attached Certificate of Compliance with Class Action Fairness Act.
See Exhibit 11.
53.

The claims and notice process still remains open, but the response of

the Settlement Class to the Settlement has been positive to date. In particular, as of
May 29, 2020, Heffler has received a total of 49,705 claim forms from putative
Settlement Class Members seeking to share in the Settlement, and only four
requests for exclusion.4 Kaufman Decl. ¶¶ 12-13. In addition, no objections have
been filed to any aspect of the Settlement also as of May 29, 2020 of which the
Parties are aware. See also n.3 supra (accord).
V.

Summary of Plaintiffs’ Counsel’s Lodestar
and Unreimbursed Litigation Expenses

A.

Lodestar

54.

From the inception of this case, Plaintiffs’ Counsel vigorously

pursued this litigation, committing their services and resources and advancing

4

A list of those requesting exclusion is attached as Exhibit D to the Kaufman
Decl. Plaintiffs intend to file with the Court updated information concerning
exclusions, objections and the number of claims by August 31, 2020 in accord with
the Preliminary Approval Order. Dkt. 96 ¶ 15.
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funds out-of-pocket to prosecute it for the Plaintiffs and the class. Plaintiffs’
Counsel provided these services and advanced necessary litigation expenses with
no assurance of compensation or repayment, and have received no compensation
or reimbursement of their expenses. Plaintiffs’ Counsel’s compensation and
expense reimbursement has at all times in this litigation been entirely contingent
upon successfully obtaining relief.
55.

Plaintiffs’ Counsel diligently, skillfully and, as the Court stated during

the hearing on preliminary approval, “efficiently” prosecuted this litigation for
over two years. See Exhibit 4 (quoting Feb. 19, 2020 Hrg. Tr. at 22). Plaintiffs’
Counsel did so also in the face of skilled, professional and determined opposition
from FMC and its counsel. These efforts required briefing of complex legal and
factual issues, extensive discovery, and numerous meetings, negotiations and other
communications with defense counsel and third parties.
56.

More specifically, Plaintiffs’ Counsel’s efforts on behalf of the

Settlement Class included the following:
x

investigating the underlying factual record, interviewing former
FMC witnesses and developing the legal theories of the case;

x

drafting the initial complaints in the Somogyi and Sieleman
actions and the two amended complaints including the
operative Consolidated Second Amended Class Action
Complaint;
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x

opposing and defeating FMC’s two separate rounds of motions
to dismiss in Somogyi and FMC’s separate motion to dismiss in
Sieleman following extensive written briefing and oral
argument before Judge Simandle;

x

coordinating with the Parties to consolidate the Somogyi and
Sieleman actions for all purposes;

x

issuing subpoenas to nine third parties and engaging in meet
and confer discussions concerning the scope of document
productions and analyzing the documents and information
produced;

x

preparing and serving interrogatories and document requests
and requests for onsite inspection of FMC’s telephone
equipment;

x

responding to FMC’s discovery requests and producing
documents;

x

briefing and arguing discovery disputes and attending pretrial
conference conducted by this Court;

x

searching, analyzing, summarizing and organizing documents
produced by FMC and third parties;

x

taking depositions of three present or former FMC employees,
and preparing for and scheduling the depositions of four other
FMC employees as of the time the Settlement was reached;

x

defending the depositions of each of the three Plaintiffs;

x

retaining and working with experts concerning ATDS and
telephone equipment and data mining for telephone calls;

x

preparing extensive mediation briefing and attending three
separate in-person mediation sessions conducted under the
guidance of Judge Welsh, a highly respected mediator;
24
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57.

x

conducting arm’s-length, independent settlement negotiations
following the mediations;

x

drafting the Settlement Agreement and accompanying papers
and other documents seeking preliminary approval of the
Settlement, including the short-form and long-form notices,
claim forms, proposed preliminary approval order and proposed
final judgment, and Plaintiffs’ motion and memorandum of law;

x

preparing the request for proposals to serve as Settlement
Administrator, evaluating the bids received, and conferring with
FMC and Heffler;

x

working with FMC and Heffler to prepare and send notice of
the Settlement to putative Settlement Class Members, respond
to inquiries from Settlement Class Members and others, and
supervise the claims administration process;

x

preparing for and attending the proceedings concerning
preliminary approval conducted by this Court, including the
January 23, 2020 conference (Dkt. 92), and the February 19,
2020 hearing (Dkt. 94); and

x

communicating with Plaintiffs throughout the litigation
regarding updates on the litigation, settlement negotiations, and
the notice and settlement approval process.

Further, our work on this litigation has not ended and will not end

until the last settlement distribution payment is made to eligible Settlement Class
Members, the taxes on the escrow accounts are paid, and a final report is submitted
to the Court. We expect to expend additional hours going forward, which of
course are not included in Plaintiffs’ Counsel’s lodestar reported below,
concerning the Settlement approval and administration processes, preparing for the
25
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Final Approval Hearing, responding to Settlement Class Member and other
inquiries and, if the Court grants final approval, overseeing Settlement
administration. Further, we anticipate spending time communicating with putative
class members as several of them have already sent inquiries.
58.

For instance, one putative Settlement Class Member wrote to the

Court on April 25, 2020 stating that he “got phone calls from Freedom Mortgage
awhile ago but I was wondering why I was getting more phone calls from when I
already paid a loan with them[,]” and that “I want my part of the Settlement
also[.]” Accordingly, we contacted and worked with this individual in preparing
his claim form and submitted it to Heffler for processing.
59.

Class counsel also had multiple communications with counsel for

another putative Settlement Class Member who, via his counsel, raised a potential
issue concerning the definition of “Released Claims” set forth in ¶ 1.22 of the
Parties’ Settlement Agreement. That putative class member has a separate case
pending against a bank defendant under the Real Estate Settlement Procedures Act
(“RESPA”). The separate case does not involve any claims under the TCPA or
even name FMC as a defendant, but instead alleges claims against a bank that
FMC did business with. Following discussions with that putative class member
and additional, separate discussions I had with Mr. McTigue for FMC, the Parties
agreed to modify the definition of “Released Claims” by adding, at the end of it,
26
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the following: “… based on or relating to the allegations in the Action.” With
FMC’s consent, Plaintiffs have added this revision, and other administrative
revisions such as inserting the dates of the preliminary approval hearing and the
Final Approval Hearing, in the Parties’ agreed-upon proposed Order and Final
Judgment contemporaneously filed herewith. Compare Dkt. 89-4 ¶ 1.22; with
proposed Order and Final Judgment filed herewith ¶ 10. The putative class
member via counsel in his separate RESPA case also advised that he is in accord
which, thereby, potentially avoided an objection from being filed.
60.

Class counsel also received other responses from putative class

members. For example, we received emails on May 27-28, 2020 from the wife of
“a disabled veteran who suffers from extreme PTSD” stating that they received
unwanted calls from FMC and that “I am so glad that you all are doing something
about this” and “[t]hank you for all you do!” We corresponded with this putative
class member and also ensured they filed a claim.
61.

From the inception of this matter through May 31, 2020, Plaintiffs’

Counsel expended 2,727.10 hours prosecuting this litigation, resulting in a total
lodestar of $1,626,563.00. This total consists of 2,206.40 hours for a total lodestar
of $1,385,730.50 for BM; 345.80 hours for a total lodestar of $159,527.50 for
Mahany Law; and 174.90 hours for a total lodestar of $81,305.00 for Coleman.
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62.

Accordingly, the requested total fee of 31.58% of the $9.5 million

fund amounts to a multiplier of approximately 1.84. A multiplier of 1.84 would
provide a modest premium to compensate counsel for the contingent risks
assumed. The requested 31.58% and 1.84 multiplier are within the percentage
awards and lodestar multipliers granted by many courts in TCPA and other class
action cases in the Third Circuit and elsewhere as discussed more fully in
Plaintiffs’ accompanying memorandum of law in support of their request for
attorneys’ fees.
63.

The breakdown of the total number of hours expended by BM

personnel is as follows:
Name
Sarah Schalman-Bergen
Michael Fantini
Eric Lechtzin
Lawrence L. Lederer
Russell Paul
Arthur Stock
Lane L. Vines
Neil Makhija
Thomas Bibby
Ruben Green
Susan Scafidi
Elizabeth York
Barry Fox
Sandy McCollum

Position
Shareholder
Shareholder
Former Shareholder
Shareholder
Shareholder
Former Shareholder
Senior Counsel
Former Associate
Paralegal
Paralegal
Paralegal
Paralegal
IT Database
Management
IT Database
Management
28

Hours Rate
.20 $645
9.50 $720
2.80 $680
826.00 $775
2.00 $720
563.90 $685
213.40 $615
434.30 $400
11.00 $250
120.00 $305
13.40 $200
5.10 $345
.50 $83.50
1.30

$57.50

Lodestar
$129.00
$6,840.00
$1,904.00
$640,150.00
$1,440.00
$386,271.50
$131,241.00
$173,720.00
$2,750.00
$36,600.00
$2,680.00
$1,759.50
$41.75
$74.75
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Name
Arun Rajendran

Position
IT Database
Management

Hours
3.00

TOTAL
64.

2,206.40

Rate
$43

Lodestar
$129.00
$1,385,730.50

The “blended rate” for BM professionals in this case is approximately

$628.05/hour. 5
65.

I have reviewed the billing records maintained in this case by BM and

believe the amount of time billed to specific tasks, and the amount spent on the
case overall, is reasonable and not excessive in light of the complexity of the case
and the results achieved. 6
66.

BM’s work in this case extended throughout this litigation, from the

pre-complaint investigation phase through and including the settlement drafting
and judicial approval process. I managed and oversaw the work performed by
Plaintiffs’ Counsel throughout this litigation (except the work investigating,
preparing and filing the separate complaint in Sieleman) from commencement of
5

The above hours do not include time expended in connection with preparing
Plaintiffs’ motion and accompanying memorandum of law in support of this
request for attorneys’ fees. BM’s internal time-keeping system permits such time
to be designated under the category “AF” and, thus, segregated from other services
rendered.

6

As privileged information is contained in Plaintiffs’ Counsel’s actual hourly
billing records concerning, for example, client communications, those detailed
records are not attached here but can be provided for this Court’s in camera review
otherwise should the Court wish to review them.
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the Somogyi action through the Settlement negotiation, documentation and
approval phases. Mr. Stock assisted in investigating, researching and preparing the
complaints and amended complaints, responding to the motions to dismiss, and
propounding and responding to discovery, including preparing for and defending
Plaintiffs in each of their depositions, among other things. Former BM associate
Neil Makhija also assisted in the discovery and mediation phases, and Mr. Vines
assisted later in discovery and in the mediation, settlement approval and
administration phases. BM paralegal Ruben Green also assisted in the discovery
and settlement approval processes.
67.

The hourly rates for BM attorneys and professional staff are the same

as would be charged in non-contingent matters and the same as those that have been
submitted by BM in other recent class actions and approved by federal courts. See,
e.g., Dunkel v. Warrior Energy Servs., Inc., No. 2:13-cv-695-MRH (W.D. Pa. Apr.
15, 2016) (Hornak, J.); Black v. WISE Intervention Servs., Inc., No. 2:15-cv-00453MPK (W.D. Pa. Mar. 16, 2016) (Kelly, M.J.); Niver v. Specialty Oilfield Sols., Ltd.,
et al., No. 14-1599-JFC (W.D. Pa. Oct. 7, 2015) (Conti, J.); Thompson v. Peak
Energy Servs. USA, Inc., No. 13-cv-266 (W.D. Pa. Nov. 19, 2014) (Eddy, M.J.);
Hively v. Archer Well Co., Inc., et al., No. 13-cv-106 (W.D. Pa. Aug. 12, 2014)
(Fischer, J.); Stivers v. Office Depot, Inc., No. 12-cv-1534 (W.D. Pa. Sept. 19,
2013) (Eddy, J.); Bearden v. Precision Air Drilling Servs., Inc., No. 2:11-cv30
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01511-NBF (W.D. Pa. Sept. 26, 2012) (Fischer, J.); Thomas v. Allis-Chalmers
Energy, Inc., et al., No. 2:10-cv-01591-RCM (W.D. Pa. Sept. 11, 2012) (Mitchell,
J.); Caudell v. RDL Energy Servs., LP, No. 2:11-cv-01523-JFC (W.D. Pa. Jul. 30,
2012) (Conti, J.).
68.

Courts around the country have also routinely approved BM’s billing

rates in class cases. See, e.g., Ciamillo v. Baker Hughes Inc., No. 3:14-cv-00081RRB (D. Alaska June 22, 2015); Crawford v. Zenta Mortg. Servs. LLC, No. 3:11cv-129 (W.D.N.C. Jan. 16, 2013); Justison v. McDonald’s Corp., No. 08-448-LPS
(D. Del. Nov. 9, 2010); Choul v. Neb. Beef, Ltd., No. 8:10-cv-308 (D. Neb. May 17,
2012); Banuelos, et al. v. XL Four Star Beef Holdings, No. 07-cv-00422-EJL (D.
Idaho Feb. 2, 2010); Espinosa, et al. v. Nat’l Beef Cal., L.P., et al., No. ECU04657
(Cal. Super. Ct., Imperial County, Jun. 17, 2010); Salcido, et al. v. Cargill Meat
Sols. Corp., et al., Nos. 1:07-cv-01347-LJO-GSA and 1:08-cv-00605-LJO-GSA
(E.D. Cal. May 29, 2009).
69.

The breakdown of the hours expended by Mahany Law personnel is

set forth in the accompanying Mahany declaration (Exhibit 2 ¶ 10).
70.

As stated in the Mahany declaration, Mahany Law’s work in this case

included assisting in developing, researching and initially investigating the claims;
consulting with former FMC employees who previously worked at an FMC call
center; consulting and coordinating with BM on litigation, strategy and discovery
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and participating in the mediation sessions; analyzing documents and other data
produced by Parties and others; and coordinating with the Somogyi plaintiffs and
BM.
71.

The breakdown of the hours expended by Coleman personnel is set

forth in the accompanying Coleman declaration (Exhibit 3 ¶¶ 7-8).
72.

As stated in the Coleman declaration, the bulk of the Coleman firm’s

time was spent researching, preparing and filing the complaint in the Sieleman
action; coordinating with plaintiff Sieleman regarding discovery and case status;
reviewing filings and other documents; and coordinating with BM and assisting
class counsel.
73.

I believe that all of the work described above was reasonable and

necessary to the prosecution and settlement of this case. I also believe that our
comprehensive evaluation of the facts and law in this case and the persistence,
perseverance and unyielding determination over the past two-plus years of
Plaintiffs’ Counsel enabled Plaintiffs to achieve the proposed Settlement.
74.

Plaintiffs’ Counsel assumed a very real risk in taking on this

contingent fee class action. Plaintiffs’ Counsel has demonstrated that they were
prepared to invest time, effort, and money over a period of years with absolutely
no guarantee of any recovery. Contingent litigation on an individual basis is often
based on 35% to 40% contingent fee. In either event, it is a regular part of a
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contingent fee practice that plaintiffs’ counsel sometimes recover far less than their
actual current fees, or nothing at all. If this Action had continued to be litigated
and Plaintiffs were ultimately unsuccessful in their claims, Plaintiffs’ Counsel
would not be entitled to recover any attorneys’ fees or costs.
75.

As set forth in their accompanying supplemental declarations,

Plaintiffs support the requested fees. See Exhibits 7-9.
B.

Plaintiffs’ Counsel’s Expenses

76.

This litigation also required Plaintiffs’ Counsel to advance costs.

Because the risk of advancing costs in this type of litigation is significant, doing so
is often cost prohibitive to many attorneys and law firms.
77.

Through May 31, 2020, Plaintiffs’ Counsel’s out-of-pocket Litigation

Expenses totaled $60,658.30, consisting of $49,216.86 for BM, $9,492.24 for
Mahany Law and $1,949.20 for Coleman.
78.

BM’s Litigation Expenses consist of the following:
Expense
Telephone
Travel
Reproduction Costs
(includes printing, scanning,
color prints, OCR/tiff,
endorsing and velo binding)
Kaleidoscope Database Hosting
Court Reporter/Transcripts
Postage/Delivery
Filing & Misc. Fees
33

Amount
$116.19
$1,454.19
$2,849.53

$353.50
$4,446.81
$173.60
$1,282.00
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Expense
Service Fees
Witness Expenses
Computer & Other Research
Expert Fees
Mediation Fees
TOTAL
79.

Amount
$220.00
$173.16
$6,547.82
$19,110.06
$12,490.00
$49,216.86

Mahany Law’s Litigation Expenses are identified in the

accompanying Mahany declaration (Exhibit 2 ¶ 13).
80.

Coleman Law’s Litigation Expenses are identified in the

accompanying Coleman declaration (Exhibit 3 ¶ 11).
81.

The expenses incurred pertaining to this case are reflected in the

books and records of each firm. BM’s books and records are prepared from
expense vouchers and check records and are an accurate record of the expenses
incurred. I believe that all of the expenses incurred were reasonable and necessary
to the prosecution of this case.
82.

The total requested expense reimbursement is less than the maximum

of $85,000 set forth in the notice to the Settlement Class. Plaintiffs’ Counsel
anticipates incurring some additional expenses in preparing for and attending the
Final Approval Hearing and in administering and distributing the Settlement, and
respectfully request that the Court permit reimbursement of these reasonable
expenses as well, but not to exceed the $85,000 amount set forth in the notice to
the Settlement Class. Plaintiffs’ Counsel will update its expenses in the
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supplemental submissions Plaintiffs intend to file with the Court by August 31,
2020 in accord with the Preliminary Approval Order. Dkt. 96 ¶ 15. As their
accompanying declarations reflect, Plaintiffs also support the requested
reimbursement of Plaintiffs’ Counsel’s expenses.
VI.
83.

Plaintiffs’ Service Awards

During this litigation, Plaintiffs’ Counsel worked closely with the

Plaintiffs in each phase of litigation.
84.

Plaintiffs have assisted counsel in the preparation of pleadings,

motions and other papers; produced relevant documents; provided substantive
responses to discovery; testified during FMC’s depositions and spent time with
BM preparing for the depositions; and consulted with class counsel throughout the
litigation, mediation and Settlement phases, among other things, as their
accompanying supplemental declarations describe. See Exhibits 7-9. Accord Dkts.
89-7, 89-8, and 89-9 (Plaintiffs’ declarations filed with their motion to
preliminarily approve the proposed Settlement).
85.

Class counsel also provided Plaintiffs with case status updates and

frequently consulted with Plaintiffs regarding the strategy and discovery of this
litigation, as well as in connection with the mediation sessions that lead to the
proposed Settlement.
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86.

I believe that Plaintiffs served the Settlement Class substantially and

dutifully in this case, but for which there would be no Settlement and no recovery.
I also believe that the requested award of $5,000 each is warranted on the facts
here, squarely within service awards granted by courts in other cases, and should
be approved by the Court in full.
I, Lawrence J. Lederer, pursuant to 28 U.S.C. § 1746, declare under penalty
of perjury that the above is true and correct to the best of my knowledge and belief.
Dated: June 2, 2020
/s/ Lawrence J. Lederer
Lawrence J. Lederer
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1818 Market Street | Suite 3600 | Philadelphia, PA 19103
info@bm.net
bergermontague.com
800-424-6690

About Berger Montague
Berger Montague is a full-spectrum class action and complex civil litigation firm, with nationally
known attorneys highly sought after for their legal skills. The firm has been recognized by courts
throughout the country for its ability and experience in handling major complex litigation,
particularly in the fields of antitrust, securities, mass torts, civil and human rights, whistleblower
cases, employment, and consumer litigation. In numerous precedent-setting cases, the firm has
played a principal or lead role.
The National Law Journal, which recognizes a select group of law firms each year that have done
“exemplary, cutting-edge work on the plaintiffs’ side,” has selected Berger Montague in 12 out of
14 years (2003-2005, 2007-2013, 2015-2016) for its “Hot List” of top plaintiffs’ oriented litigation
firms in the United States. From 2018-2020, the National Law Journal recognized Berger
Montague as “Elite Trial Lawyers” after reviewing more than 300 submissions for this award. The
firm has also achieved the highest possible rating by its peers and opponents as reported in
Martindale-Hubbell and was ranked as a 2020 “Best Law Firm” by U.S. News - Best Lawyers.
Currently, the firm consists of 64 lawyers; 28 paralegals; and an experienced support staff. Few
firms in the United States have our breadth of practice and match our successful track record in
such a broad array of complex litigation.
History of the Firm
Berger Montague was founded in 1970 by the late David Berger to concentrate on the
representation of plaintiffs in a series of antitrust class actions. David Berger helped pioneer the
use of class actions in antitrust litigation and was instrumental in extending the use of the class
action procedure to other litigation areas, including securities, employment discrimination, civil
and human rights, and mass torts. The firm’s complement of nationally recognized lawyers has
represented both plaintiffs and defendants in these and other areas and has recovered billions of
dollars for its clients. In complex litigation, particularly in areas of class action litigation, Berger
Montague has established new law and forged the path for recovery.
The firm has been involved in a series of notable cases, some of them among the most important
in the last 50 years of civil litigation. For example, the firm was one of the principal counsel for
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plaintiffs in the Drexel Burnham Lambert/Michael Milken securities and bankruptcy litigation.
Claimants in these cases recovered approximately $2 billion in the aftermath of the collapse of
the junk bond market and the bankruptcy of Drexel in the late 1980’s. The firm was also among
the principal trial counsel in the Exxon Valdez Oil Spill litigation in Anchorage, Alaska, a trial
resulting in a record jury award of $5 billion against Exxon, later reduced by the U.S. Supreme
Court to $507.5 million. Berger Montague was lead counsel in the School Asbestos Litigation, in
which a national class of secondary and elementary schools recovered in excess of $200 million
to defray the costs of asbestos abatement. The case was the first mass tort property damage
class action certified on a national basis. Berger Montague was also lead/liaison counsel in the
Three Mile Island Litigation arising out of a serious nuclear incident.
Additionally, in the human rights area, the firm, through its membership on the executive
committee in the Holocaust Victim Assets Litigation, helped to achieve a $1.25 billion settlement
with the largest Swiss banks on behalf of victims of Nazi aggression whose deposits were not
returned after the Second World War. The firm also played an instrumental role in bringing about
a $4.37 billion settlement with German industry and government for the use of slave and forced
labor during the Holocaust.
Practice Areas and Case Profiles
Antitrust
In antitrust litigation, the firm has served as lead, co-lead or co-trial counsel on many of the most
significant civil antitrust cases over the last 50 years, including In re Corrugated Container
Antitrust Litigation (recovery in excess of $366 million), the Infant Formula case (recovery of
$125 million), the Brand Name Prescription Drug price-fixing case (settlement of more than
$700 million), the State of Connecticut Tobacco Litigation (settlement of $3.6 billion), the
Graphite Electrodes Antitrust Litigation (settlement of more than $134 million), and the HighFructose Corn Syrup Litigation ($531 million).
Once again, Berger Montague has been selected by Chambers and Partners
for its 2020 Chambers USA Guide as one of Pennsylvania’s top antitrust firms.
Chambers USA 2020 states that Berger Montague’s antitrust practice group
is “a preeminent force in the Pennsylvania antitrust market, offering expert
counsel to clients from a broad range of industries.”
The Legal 500, a guide to worldwide legal services providers, ranked Berger
Montague as a Top-Tier Law Firm for Antitrust: Civil Litigation/Class Actions:
Plaintiff in the United States in its 2019 guide and states that Berger
Montague’s antitrust department “has acted as lead counsel or co-lead
counsel in antitrust cases of the utmost complexity and significance since its
inception in 1970.”
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x

In re Payment Card Interchange Fee and Merchant Discount Antitrust Litigation:
Berger Montague served as co-lead counsel for a national class including millions of
merchants in the Payment Card Interchange Fee and Merchant Discount Antitrust
Litigation against Visa, MasterCard, and several of the largest banks in the U.S. (e.g.,
Chase, Bank of America, and Citi). The lawsuit alleged that merchants paid excessive
fees to accept Visa and MasterCard cards because the payment cards, individually and
together with their respective member banks, violated the antitrust laws. The challenged
conduct included, inter alia, the collective fixing of interchange fees and adoption of rules
that hindered any competitive pressure by merchants to reduce those fees. The lawsuit
further alleged that defendants maintained their conspiracy even after both Visa and
MasterCard changed their corporate forms from joint ventures owned by member banks
to publicly-owned corporations following commencement of this litigation. On September
18, 2018, after thirteen years of hard-fought litigation, Visa and MasterCard agreed to pay
as much as approximately $6.26 billion, but no less than approximately $5.56 billion, to
settle the case. This result is the largest-ever class action settlement of an antitrust case.
The settlement received preliminary approval on January 24, 2019. The settlement
received final approval on December 16, 2019, for approximately $5.6 billion.

x

In re Dental Supplies Antitrust Litigation: Berger Montague served as co-lead counsel
for a class of dental practices and dental laboratories in In re Dental Supplies Antitrust
Litigation, a suit brought against Henry Schein, Inc., Patterson Companies, Inc., and
Benco Dental Supply Company, the three largest distributors of dental supplies in the
United States. On September 7, 2018, co-lead counsel announced that they agreed with
defendants to settle on a classwide basis for $80 million. The settlement received final
approval on June 24, 2019. The suit alleged that the defendants, who collectively control
close to 90 percent of the dental supplies and equipment distribution market, conspired to
restrain trade and fix prices at anticompetitive levels, in violation of the Sherman Act. In
furtherance of the alleged conspiracy, plaintiffs claimed that the defendants colluded to
boycott and pressure dental manufacturers, dental distributors, and state dental
associations that did business with or considered doing business with the defendants’
lower-priced rivals. The suit claimed that, because of the defendants’ anticompetitive
conduct, members of the class were overcharged on dental supplies and equipment. In
the 2019 Fairness Hearing, Judge Brian M. Cogan of the U.S. District Court for the Eastern
District of New York said: “This is a substantial recovery that has the deterrent effect that
class actions are supposed to have, and I think it was done because we had really good
Plaintiffs’ lawyers in this case who were running it.”

x

In re Domestic Drywall Antitrust Litigation: Berger Montague served as co-lead
counsel on behalf of a class of direct purchasers of drywall, in a case alleging that the
dominant manufacturers of drywall engaged in a conspiracy to fix drywall prices in the
U.S. and to abolish the industry’s long-standing practice of limiting price increases for the
duration of a construction project through “job quotes.” Berger Montague represented a
class of direct purchasers of drywall from defendants for the period from January 1, 2012
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to January 31, 2013. USG Corporation and United States Gypsum Company (collectively,
“USG”), New NGC, Inc., Lafarge North America Inc., Eagle Materials, Inc., American
Gypsum Company LLC, TIN Inc. d/b/a Temple-Inland Inc., and PABCO Building Products,
LLC were named as defendants in this action. On August 20, 2015, the district court
granted final approval of two settlements—one with USG and the other with TIN Inc.—
totaling $44.5 million. On December 8, 2016, the district court granted final approval of a
$21.2 million settlement with Lafarge North America, Inc. On February 18, 2016, the
district court denied the motions for summary judgment filed by American Gypsum
Company, New NGC, Inc., Lafarge North America, Inc., and PABCO Building Products.
On August 23, 2017, the district court granted direct purchaser plaintiffs’ motion for class
certification. On January 29, 2018, the district court granted preliminary approval of a joint
settlement with the remaining defendants, New NGC, Inc., Eagle Materials, Inc., American
Gypsum Company LLC, and PABCO Building Products, LLC, for $125 million. The
settlement received final approval on July 17, 2018, bringing the total amount of
settlements for the class to $190.7 million.
ƒ

In re Currency Conversion Fee Antitrust Litigation: Berger Montague, as one of two
co-lead counsel, spearheaded a class action lawsuit alleging that the major credit cards
had conspired to fix prices for foreign currency conversion fees imposed on credit card
transactions. After eight years of litigation, a settlement of $336 million was approved in
October 2009, with a Final Judgment entered in November 2009. Following the resolution
of eleven appeals, the District Court, on October 5, 2011, directed distribution of the
settlement funds to more than 10 million timely filed claimants, among the largest class of
claimants in an antitrust consumer class action. A subsequent settlement with American
Express increased the settlement amount to $386 million. (MDL No. 1409 (S.D.N.Y)).

ƒ

In re Marchbanks Truck Service Inc., et al. v. Comdata Network, Inc.: Berger
Montague was co-lead counsel in this antitrust class action brought on behalf of a class
of thousands of Independent Truck Stops. The lawsuit alleged that defendant Comdata
Network, Inc. had monopolized the market for specialized Fleet Cards used by long-haul
truckers. Comdata imposed anticompetitive provisions in its agreements with Independent
Truck Stops that artificially inflated the fees Independents paid when accepting the
Comdata’s Fleet Card for payment. These contractual provisions, commonly referred to
as anti-steering provisions or merchant restraints, barred Independents from taking
various competitive steps that could have been used to steer fleets to rival payment cards.
The settlement for $130 million and valuable prospective relief was preliminary approved
on March 17, 2014, and finally approved on July 14, 2014. In its July 14, 2014 order
approving Class Counsel’s fee request, entered contemporaneously with its order finally
approving the settlement, the Court described this outcome as “substantial, both in
absolute terms, and when assessed in light of the risks of establishing liability and
damages in this case.”

ƒ

Ross, et al. v. Bank of America (USA) N.A., et al.: Berger Montague, as lead counsel
for the cardholder classes, obtained final approval of settlements reached with Chase,
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Bank of America, Capital One and HSBC, on claims that the defendant banks unlawfully
acted in concert to require cardholders to arbitrate disputes, including debt collections,
and to preclude cardholders from participating in any class actions. The case was brought
for injunctive relief only. The settlements remove arbitration clauses nationwide for 3.5
years from the so-called “cardholder agreements” for over 100 million credit card holders.
This victory for consumers and small businesses came after nearly five years of hardfought litigation, including obtaining a decision by the Court of Appeals reversing the order
dismissing the case, and will aid consumers and small businesses in their ability to resist
unfair and abusive credit card practices. In June 2009, the National Arbitration Forum (or
“NAF”) was added as a defendant. Berger Montague also reached a settlement with NAF.
Under that agreement, NAF ceased administering arbitration proceedings involving
business cards for a period of three and one-half (3.5) years, which relief is in addition to
the requirements of a Consent Judgment with the State of Minnesota, entered into by the
NAF on July 24, 2009.
ƒ

In re High Fructose Corn Syrup Antitrust Litigation: Berger Montague was one of
three co-lead counsel in this nationwide class action alleging a conspiracy to allocate
volumes and customers and to price-fix among five producers of high fructose corn syrup.
After nine years of litigation, including four appeals, the case was settled on the eve of trial
for $531 million. (MDL. No. 1087, Master File No. 95-1477 (C.D. Ill.)).

ƒ

In re Linerboard Antitrust Litigation: Berger Montague was one of a small group of
court-appointed executive committee members who led this nationwide class action
against producers of linerboard. The complaint alleged that the defendants conspired to
reduce production of linerboard in order to increase the price of linerboard and corrugated
boxes made therefrom. At the close of discovery, the case was settled for more than $200
million. (98 Civ. 5055 and 99-1341 (E.D. Pa.)).

ƒ

Johnson, et al. v AzHHA, et al.: Berger Montague was co-lead counsel in this litigation
on behalf of a class of temporary nursing personnel, against the Arizona Hospital and
Healthcare Association, and its member hospitals, for agreeing and conspiring to fix the
rates and wages for temporary nursing personnel, causing class members to be
underpaid. The court approved $24 million in settlements on behalf of this class of nurses.
(Case No. 07-1292 (D. Ariz.)).

ƒ

In re Graphite Electrodes Antitrust Litigation: Berger Montague was one of the four
co-lead counsel in a nationwide class action price-fixing case. The case settled for in
excess of $134 million and over 100% of claimed damages. (02 Civ. 99-482 (E.D. Pa.)).

ƒ

In re Catfish Antitrust Litig. Action: The firm was co-trial counsel in this action which
settled with the last defendant a week before trial, for total settlements approximating $27
million. (No. 2:92CV073-D-O, MDL No. 928 (N.D. Miss.)).
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ƒ

In re Carbon Dioxide Antitrust Litigation: The firm was co-trial counsel in this antitrust
class action which settled with the last defendant days prior to trial, for total settlements
approximating $53 million, plus injunctive relief. (MDL No. 940 (M.D. Fla.)).

ƒ

In re Infant Formula Antitrust Litigation: The firm served as co-lead counsel in an
antitrust class action where settlement was achieved two days prior to trial, bringing the
total settlement proceeds to $125 million. (MDL No. 878 (N.D. Fla.)).

ƒ

Red Eagle Resources Corp., Inc., v. Baker Hughes, Inc.: The firm was a member of
the plaintiffs’ executive committee in this antitrust class action which yielded a settlement
of $52.5 million. (C.A. No. H-91-627 (S.D. Tex.)).

ƒ

In re Corrugated Container Antitrust Litigation: The firm, led by H. Laddie Montague,
was co-trial counsel in an antitrust class action which yielded a settlement of $366 million,
plus interest, following trial. (MDL No. 310 (S.D. Tex.)).

ƒ

Bogosian v. Gulf Oil Corp.: With Berger Montague as sole lead counsel, this landmark
action on behalf of a national class of more than 100,000 gasoline dealers against 13
major oil companies led to settlements of over $35 million plus equitable relief on the eve
of trial. (No. 71-1137 (E.D. Pa.)).

ƒ

In re Master Key Antitrust Litigation: The firm served as co-lead counsel in an antitrust
class action that yielded a settlement of $21 million during trial. (MDL No. 45 (D. Conn.)).

The firm has also played a leading role in cases in the pharmaceutical arena, especially in cases
involving the delayed entry of generic competition, having achieved over $1 billion in settlements
in such cases over the past decade, including:
ƒ

King Drug Co. v. Cephalon, Inc.: Berger Montague played a major role (serving on the
executive committee) in this antitrust class action on behalf of direct purchasers of generic
versions of the prescription drug Provigil (modafinil). After nine years of hard-fought
litigation, the court approved a $512 million partial settlement, the largest settlement ever
for a case alleging delayed generic competition. (Case No. 2:06-cv-01797 (E.D. Pa.)).
The case is continuing against one defendant.

ƒ

In re Asacol Antitrust Litigation: The firm served as class counsel for direct purchasers
of Asacol HS and Delzicol that alleged that defendants participated in a scheme to block
generic competition for the ulcerative colitis drug Asacol. The case settled for $15 million.
(Case No. 15-cv-12730-DJC (D. Mass.)).

ƒ

In re Celebrex (Celecoxib) Antitrust Litigation: The firm represented a class of direct
purchasers of brand and generic Celebrex (celecoxib) in an action alleging that Pfizer, in
violation of the Sherman Act, improperly obtained a patent for Celebrex from the U.S.
Patent and Trademark Office in a scheme to unlawfully extend patent protection and delay
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market entry of generic versions of Celebrex. The case settled for $94 million. (Case No.
14-cv-00361 (E.D. VA.)).
ƒ

In re K-Dur Antitrust Litigation: Berger Montague served as co-lead counsel for the
class in this long-running antitrust litigation. Berger Montague litigated the case before
the Court of Appeals and won a precedent-setting victory, and continued the fight before
the Supreme Court. On remand, the case settled for $60.2 million. (Case No. 01-1652
(D.N.J.)).

ƒ

In re Aggrenox Antitrust Litigation: Berger Montague represented a class of direct
purchasers of Aggrenox in in an action alleging that defendants delayed the availability of
less expensive generic Aggrenox through, inter alia, unlawful reverse payment
agreements. The case settled for $146 million. (Case No. 14-02516 (D. Conn.)).

ƒ

In re Solodyn Antitrust Litigation: Berger Montague serves as co-lead counsel
representing a class of direct purchasers of brand and generic Solodyn (extended-release
minocycline hydrochloride tablets) alleging that defendants entered into agreements not
to compete in the market for extended-release minocycline hydrochloride tablets in
violation of the Sherman Act. The case settled for a total of more than $76 million. (Case
No. 14-MD-2503-DJC (D. Mass.)).

ƒ

In re Prandin Direct Purchaser Antitrust Litigation: Berger Montague served as colead counsel and recovered $19 million on behalf of direct purchasers of the diabetes
medication Prandin. (Case No. 2:10-cv-12141 (E.D. Mich.)).

ƒ

Mylan Pharmaceuticals, Inc. v. Warner Chilcott Public Ltd. Co.: Berger Montague
was appointed as co-lead counsel in a case challenging Warner Chilcott’s alleged
anticompetitive practices with respect to the branded drug Doryx. The case settled for
$15 million. (Case No. 2:12-cv-03824 (E.D. Pa.)).

ƒ

In re Neurontin Antitrust Litigation: Berger Montague served as part of a small group
of firms challenging the maintenance of a monopoly relating to the pain medication
Neurontin. The case settled for $190 million. (Case No. 02-1830 (D.N.J.)).

ƒ

In re Skelaxin Antitrust Litigation: Berger Montague was among a small group of firms
litigating on behalf of direct purchasers of the drug Skelaxin. The case settled for $73
million. (Case No. 2:12-cv-83 / 1:12-md-02343) (E.D. Tenn.)).

ƒ

In re Wellbutrin XL Antitrust Litigation: Berger Montague served as co-lead counsel
for a class of direct purchasers of the antidepressant Wellbutrin XL. A settlement of $37.5
million was reached with Valeant Pharmaceuticals (formerly Biovail), one of two
defendants in the case. (Case No. 08-cv-2431 (E.D. Pa.)).
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ƒ

Rochester Drug Co-Operative, Inc. v. Braintree Labs., Inc.: Berger Montague,
appointed as co-lead counsel, prosecuted this case on behalf of direct purchasers alleging
sham litigation led to the delay of generic forms of the brand drug Miralax. The case
settled for $17.25 million. (Case No. 07-142 (D. Del.)).

ƒ

In re Oxycontin Antitrust Litigation: Berger Montague served as co-lead counsel on
behalf of direct purchasers of the prescription drug Oxycontin. The case settled in 2011
for $16 million. (Case No. 1:04-md-01603 (S.D.N.Y)).

ƒ

Meijer, Inc., et al. v. Abbott Laboratories: Berger Montague served as co-lead counsel
in a class action on behalf of pharmaceutical wholesalers and pharmacies charging Abbott
Laboratories with illegally maintaining monopoly power and overcharging purchasers in
violation of the federal antitrust laws. Plaintiffs alleged that Abbott had used its monopoly
with respect to its anti-HIV medicine Norvir (ritonavir) to protect its monopoly power for
another highly profitable Abbott HIV drug, Kaletra. This antitrust class action settled for
$52 million after four days of a jury trial in federal court in Oakland, California. (Case No.
07-5985 (N.D. Cal.)).

ƒ

In re Nifedipine Antitrust Litigation: Berger Montague played a major role (serving on
the executive committee) in this antitrust class action on behalf of direct purchasers of
generic versions of the anti-hypertension drug Adalat (nifedipine). After eight years of
hard-fought litigation, the court approved a total of $35 million in settlements. (Case No.
1:03-223 (D.D.C.)).

ƒ

In re DDAVP Direct Purchaser Antitrust Litigation: Berger Montague served as colead counsel in a case that charged defendants with using sham litigation and a
fraudulently obtained patent to delay the entry of generic versions of the prescription drug
DDAVP. Berger Montague achieved a $20.25 million settlement only after winning a
precedent-setting victory before the United States Court of Appeals for the Second Circuit
that ruled that direct purchasers had standing to recover overcharges arising from a
patent-holder’s misuse of an allegedly fraudulently obtained patent. (Case No. 05-2237
(S.D.N.Y.)).

ƒ

In re Terazosin Antitrust Litigation: Berger Montague was one of a small group of
counsel in a case alleging that Abbott Laboratories was paying its competitors to refrain
from introducing less expensive generic versions of Hytrin. The case settled for $74.5
million. (Case No. 99-MDL-1317 (S.D. Fla.)).

ƒ

In re Remeron Antitrust Litigation: Berger Montague was one of a small group of
counsel in a case alleging that the manufacturer of this drug was paying its competitors to
refrain from introducing less expensive generic versions of Remeron. The case settled
for $75 million. (2:02-CV-02007-FSH (D. N.J.)).

ƒ

In re Tricor Antitrust Litigation: Berger Montague was one of a small group of counsel
in a case alleging that the manufacturer of this drug was paying its competitors to refrain
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from introducing less expensive generic versions of Tricor. The case settled for $250
million. (No. 05-340 (D. Del.)).
ƒ

In re Relafen Antitrust Litigation: Berger Montague was one of a small group of firms
who prepared for the trial of this nationwide class action against GlaxoSmithKline, which
was alleged to have used fraudulently-procured patents to block competitors from
marketing less-expensive generic versions of its popular nonsteroidal anti-inflammatory
drug, Relafen (nabumetone). Just before trial, the case was settled for $175 million. (No.
01-12239-WGY (D. Mass.)).

ƒ

In re Cardizem CD Antitrust Litigation: Berger Montague served on the executive
committee of firms appointed to represent the class of direct purchasers of Cardizem CD.
The suit charged that Aventis (the brand-name drug manufacturer of Cardizem CD)
entered into an illegal agreement to pay Andrx (the maker of a generic substitute to
Cardizem CD) millions of dollars to delay the entry of the less expensive generic product.
On November 26, 2002, the district court approved a final settlement against both
defendants for $110 million. (No. 99-MD-1278, MDL No. 1278 (E.D. Mich.)).

ƒ

In re Buspirone Antitrust Litigation: The firm served on the court-appointed steering
committee in this class action, representing a class of primarily pharmaceutical
wholesalers and resellers. The Buspirone class action alleged that pharmaceutical
manufacturer BMS engaged in a pattern of illegal conduct surrounding its popular antianxiety medication, Buspar, by paying a competitor to refrain from marketing a generic
version of Buspar, improperly listing a patent with the FDA, and wrongfully prosecuting
patent infringement actions against generic competitors to Buspar. On April 11, 2003, the
Court approved a $220 million settlement. (MDL No. 1410 (S.D.N.Y.)).

ƒ

North Shore Hematology-Oncology Assoc., Inc. v. Bristol-Myers Squibb Co.: The
firm was one of several prosecuting an action complaining of Bristol Myers’s use of invalid
patents to block competitors from marketing more affordable generic versions of its lifesaving cancer drug, Platinol (cisplatin). The case settled for $50 million. (No. 1:04CV248
(EGS) (D.D.C.)).

Commercial Litigation
Berger Montague helps business clients achieve extraordinary successes in a wide variety of
complex commercial litigation matters. Our attorneys appear regularly on behalf of clients in high
stakes federal and state court commercial litigation across the United States. We work with our
clients to develop a comprehensive and detailed litigation plan, and then organize, allocate and
deploy whatever resources are necessary to successfully prosecute or defend the case.
ƒ

Erie Power Technologies, Inc. v. Aalborg Industries A/S, et al.: Berger Montague
represented a trustee in bankruptcy against officers and directors and the former corporate
parent and obtained a very favorable confidential settlement. (No. 04-282E (W.D. Pa.)).
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ƒ

Moglia v. Harris et al.: Berger Montague represented a liquidating trustee against the
officers of U.S. Aggregates, Inc. and obtained a settlement of $4 million. (No. C 04 2663
(CW) (N.D. Cal.)).

ƒ

Gray v. Gessow et al.: The firm represented a litigation trust and brought two actions,
one against the officers and directors of Sunterra Inc. an insolvent company, and the
second against Sunterra’s accountants, Arthur Andersen and obtained an aggregate
settlement of $4.5 million. (Case No. MJG 02-CV-1853 (D. Md.) and No. 6:02-CV-633ORL-28JGG (M.D. Fla.)).

ƒ

Fitz, Inc. v. Ralph Wilson Plastics Co.: The firm served as sole lead counsel and
obtained, after 7 years of litigation, in 2000 a settlement whereby fabricator class members
could obtain full recoveries for their losses resulting from defendants’ defective contact
adhesives. (No. 1-94-CV-06017 (D.N.J.)).

ƒ

Provident American Corp. and Provident Indemnity Life Insurance Company v. The
Loewen Group Inc. and Loewen Group International Inc.: Berger Montague settled
this individual claim, alleging a 10-year oral contract (despite six subsequent writings
attempting to reduce terms to writing, each with materially different terms added, all of
which were not signed), for a combined payment in cash and stock of the defendant, of
$30 Million. (No. 92-1964 (E.D. Pa.)).

ƒ

Marilou Whitney (Estate of Cornelius Vanderbilt Whitney) v. Turner/Time Warner:
Berger Montague settled this individual claim for a confidential amount, seeking
interpretation of the distribution agreement for the movie, Gone with the Wind and
undistributed profits for the years 1993-1997, with forward changes in accounting and
distribution.

ƒ

American Hotel Holdings Co., et. al v. Ocean Hospitalities, Inc., et. al.: Berger
Montague defended against a claim for approximately $16 million and imposition of a
constructive trust, arising out of the purchase of the Latham Hotel in Philadelphia. Berger
Montague settled the case for less than the cost of the trial that was avoided. (June Term,
1997, No. 2144 (Pa. Ct. Com. Pl., Phila. Cty.))

ƒ

Creative Dimensions and Management, Inc. v. Thomas Group, Inc.: Berger Montague
defended this case against a claim for $30 million for breach of contract. The jury rendered
a verdict in favor of Berger Montague’s client on the claim (i.e., $0), and a verdict for the
full amount of Berger Montague’s client on the counterclaim against the plaintiff. (No. 966318 (E.D. Pa.)).

ƒ

Robert S. Spencer, et al. v. The Arden Group, Inc., et al.: Berger Montague
represented an owner of limited partnership interests in several commercial real estate
partnerships in a lawsuit against the partnerships’ general partner. The terms of the
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settlement are subject to a confidentiality agreement. (Aug. Term, 2007, No. 02066 (Pa.
Ct. Com. Pl., Phila. Cty. - Commerce Program)).
ƒ

Forbes v. GMH: Berger Montague represented a private real estate developer/investor
who sold a valuable apartment complex to GMH for cash and publicly-held securities. The
case which claimed securities fraud in connection with the transaction settled for a
confidential sum which represented a significant portion of the losses experienced. (No.
07-cv-00979 (E.D. Pa.)).

Commodities & Financial Instruments
Berger Montague ranks among the country’s preeminent firms for managing and trying complex
Commodities & Financial Instruments related cases on behalf of individuals and as class actions.
The Firm’s commodities clients include individual hedge and speculation traders, hedge funds,
energy firms, investment funds, and precious metals clients.
x

In re Peregrine Financial Group Customer Litigation: Berger Montague served as colead counsel in a class action which helped deliver settlements worth more than $75
million on behalf of former customers of Peregrine Financial Group, Inc., in litigation
against U.S. Bank, N.A., and JPMorgan Chase Bank, N.A., arising from Peregrine’s
collapse in July 2012. The lawsuit alleges that both banks breached legal duties by
allowing Peregrine’s owner to withdraw and put millions of dollars in customer funds to
non-customer use. (No. 1:12-cv-5546)

ƒ

In re MF Global Holdings Ltd. Investment Litigation: Berger Montague is one of two
co-lead counsel that represented thousands of commodities account holders who fell
victim to the alleged massive theft and misappropriation of client funds at the former major
global commodities brokerage firm MF Global. Berger Montague reached a variety of
settlements, including with JPMorgan Chase Bank, the MF Global SIPA Trustee, and the
CME Group, that collectively helped to return approximately $1.6 billion to the
class. Ultimately, class members received more than 100% of the funds allegedly
misappropriated by MF Global even after all fees and expenses. (No. 11-cv-07866
(S.D.N.Y.).

ƒ

In re Commodity Exchange, Inc., Gold Futures and Options Trading Litigation:
Berger Montague is one of two co-lead counsel representing traders of traders of goldbased derivative contracts, physical gold, and gold-based securities against The Bank of
Nova Scotia, Barclays Bank plc, Deutsche Bank AG, HSBC Bank plc, Société Générale
and the London Gold Market Fixing Limited. Plaintiffs allege that the defendants,
members of the London Gold Market Fixing Limited, which sets an important benchmark
price for gold, conspired to manipulate this benchmark for their collective benefit. (1:14md-02548 (S.D.N.Y.)).

ƒ

In re Libor-Based Financial Instruments Antitrust Litigation: Berger Montague
represents investors who transacted in Eurodollar futures contracts and options on futures
contracts on the Chicago Mercantile Exchange (“CME”) between August 2007 and May
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2010. The lawsuit alleges that the defendant banks knowingly and intentionally
understated their true borrowing costs. By doing so, the defendant banks caused Libor to
be calculated or suppressed at artificially low rates. The defendants’ alleged manipulation
of Libor allowed their banks to pay artificially low interest rates to purchasers of Liborbased financial instruments thereby harming investors in futures, swaps, and other Liborbased derivative products. On February 28, 2018, the Court denied Plaintiff’s motion for
class certification. That decision is on appeal which is pending. (No. 1:11-md-02262NRB (S.D.N.Y.)).
ƒ

Brown, et al. v. Kinross Gold, U.S.A., et al.: Berger Montague was one of two co-lead
counsel in this action alleging that a leading gold mining company illegally forced out
preferred shareholders. The action resulted in a settlement of $29.25 million in cash and
$6.5 million in other consideration (approximately 100% of damages and accrued
dividends after fees and costs). (No. 02-cv-00605 (D.N.V.)).

Consumer Protection
Berger Montague’s Consumer Protection Group protects consumers when they are injured by
false or misleading advertising, defective products, data privacy breaches, and various other
unfair trade practices. Consumers too often suffer the brunt of corporate wrongdoing, particularly
in the area of false or misleading advertising, defective products, and data or privacy breaches.
x

In re Public Records Fair Credit Reporting Act Litigation: Berger Montague is class
counsel in three class action settlements involving how the big three credit bureaus,
Experian, TransUnion, and Equifax, report public records, including tax liens and civil
judgments. The settlements provide groundbreaking injunctive relief valued at over $100
billion and provide streamlined a streamlined process for consumers to receive uncapped
monetary payments for claims related to inaccurate reporting of public records.

ƒ

In re: CertainTeed Fiber Cement Siding Litigation, MDL No. 2270 (E.D. Pa.). The firm,
as one of two Co-Lead Counsel firms obtained a settlement of more than $103 million in
this multidistrict products liability litigation concerning CertainTeed Corporation’s fiber
cement siding, on behalf of a nationwide class.

ƒ

Countrywide Predatory Lending Enforcement Action: Berger Montague advised the
Ohio Attorney General (and several other state attorneys general) regarding predatory
lending in a landmark law enforcement proceeding against Countrywide (and its parent,
Bank of America) culminating in 2008 in mortgage-related modifications and other relief
for borrowers across the country valued at some $8.6 billion.

x

In re Experian Data Breach Litigation: Berger Montague served on the Executive
Committee of this class action lawsuit that arose from a 2015 data breach at Experian in
which computer hackers stole personal information including Social Security numbers and
other sensitive personal information for approximately 15 million consumers. The
settlement is valued at over $170 million. It consisted of $22 million for a non-reversionary
cash Settlement Fund; $11.7 million for Experian’s remedial measures implemented in
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connection with the lawsuit; and two years of free credit monitoring and identity theft
insurance. The aggregate value of credit monitoring claimed by class members during the
claims submission process exceeded $138 million, based on a $19.99 per month retail
value of the service.
ƒ

In re Pet Foods Product Liability Litigation: The firm served as one of plaintiffs’ colead counsel in this multidistrict class action suit seeking to redress the harm resulting
from the manufacture and sale of contaminated dog and cat food. The case settled for
$24 million. Many terms of the settlement are unique and highly beneficial to the class,
including allowing class members to recover up to 100% of their economic damages
without any limitation on the types of economic damages they may recover. (1:07-cv02867 (D.N.J.), MDL Docket No. 1850 (D.N.J.)).

ƒ

In re TJX Companies Retail Security Breach Litigation: The firm served as co-lead
counsel in this multidistrict litigation brought on behalf of individuals whose personal and
financial data was compromised in the then-largest theft of personal data in history. The
breach involved more than 45 million credit and debit card numbers and 450,000
customers’ driver’s license numbers. The case was settled for benefits valued at over
$200 million. Class members whose driver’s license numbers were at risk were entitled to
3 years of credit monitoring and identity theft insurance (a value of $390 per person based
on the retail cost for this service), reimbursement of actual identity theft losses, and
reimbursement of driver’s license replacement costs. Class members whose credit and
debit card numbers were at risk were entitled to cash of $15-$30 or store vouchers of $30$60. (No. 1:07-cv-10162-WGY, (D. Mass.)).

ƒ

In Re: Heartland Payment Systems, Inc. Customer Data Security Breach Litigation:
The firm served on the Executive Committee of this multidistrict litigation and obtained a
settlement of cash and injunctive relief for a class of 130 million credit card holders whose
credit card information was stolen by computer hackers. The breach was the largest
known theft of credit card information in history. (No. 4:09-MD-2046 (S.D. Tex. 2009)).

ƒ

In re: Countrywide Financial Corp. Customer Data Security Breach Litigation: The
firm served on the Executive Committee of this multidistrict litigation and obtained a
settlement for a class of 17 million individuals whose personal information was at risk when
a rogue employee sold their information to unauthorized third parties. Settlement benefits
included: (i) reimbursement of several categories of out-of-pocket costs; (ii) credit
monitoring and identity theft insurance for 2 years for consumers who did not accept
Countrywide’s prior offer of credit monitoring; and (iii) injunctive relief. The settlement was
approved by the court in 2010. (3:08-md-01998-TBR (W.D. Ky. 2008)).

ƒ

In re Educational Testing Service Praxis Principles of Learning and Teaching:
Grades 7-12 Litigation: The firm served on the plaintiffs’ steering committee and
obtained an $11.1 million settlement in 2006 on behalf of persons who were incorrectly
scored on a teacher’s licensing exam. (MDL No. 1643 (E.D. La.)).
13

Case 1:17-cv-06546-RMB-JS Document 101-4 Filed 06/02/20 Page 15 of 41 PageID: 1160

ƒ

Vadino, et al. v. American Home Products Corporation, et al.: The firm filed a class
complaint different from that filed by any other of the filing firms in the New Jersey State
Court “Fen Phen” class action, and the class sought in the firm’s complaint was ultimately
certified. It was the only case anywhere in the country to include a claim for medical
monitoring. In the midst of trial, the New Jersey case was folded into a national settlement
which occurred as the trial was ongoing, and which was structured to include a medical
monitoring component worth in excess of $1 billion. (Case Code No. 240 (N.J. Super.
Ct.)).

ƒ

Parker v. American Isuzu Motors, Inc.: The firm served as sole lead counsel and
obtained a settlement whereby class members recovered up to $500 each for economic
damages resulting from accidents caused by faulty brakes. (Sept. Term 2003, No. 3476
(Pa. Ct. Com. Pl., Phila. Cty.)).

ƒ

Salvucci v. Volkswagen of America, Inc. d/b/a Audi of America, Inc.: The firm served
as co-lead counsel in litigation brought on behalf of a nationwide class alleging that
defendants failed to disclose that its vehicles contained defectively designed timing belt
tensioners and associated parts and that defendants misrepresented the appropriate
service interval for replacement of the timing belt tensioner system. After extensive
discovery, a settlement was reached. (Docket No. ATL-1461-03 (N.J. Sup. Ct. 2007)).

ƒ

Burgo v. Volkswagen of America, Inc. d/b/a Audi of America, Inc.: The firm served
as co-lead counsel in litigation brought on behalf of a nationwide class against premised
on defendants’ defective tires that were prone to bubbles and bulges. Counsel completed
extensive discovery and class certification briefing. A settlement was reached while the
decision on class certification was pending. The settlement consisted of remedies
including total or partial reimbursement for snow tires, free inspection/replacement of tires
for those who experienced sidewall bubbles, blisters, or bulges, and remedies for those
class members who incurred other costs related to the tires’ defects. (Docket No. HUDL-2392-01 (N.J. Sup. Ct. 2001)).

ƒ

Crawford v. Philadelphia Hotel Operating Co.: The firm served as co-lead counsel and
obtained a settlement whereby persons who contracted food poisoning at a business
convention recovered $1,500 each. (March Term, 2004, No. 000070 (Pa. Ct. Com. Pl.,
Phila. Cty.)).

ƒ

Block v. McDonald’s Corporation: The firm served as co-lead counsel and obtained a
settlement of $12.5 million with McDonald’s stemming from its failure to disclose the use
of beef fat in its french fries. (No. 01-CH-9137 (Ill. Cir. Ct., Cook Cty.)).

Corporate Governance and Shareholder Rights
Berger Montague protects the interests of individual and institutional investors in shareholder
derivative actions in state and federal courts across the United States. Our attorneys help
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individual and institutional investors reform poor corporate governance, as well as represent them
in litigation against directors of a company for violating their fiduciary duty or provide guidance on
shareholder rights.
Ɣ

Emil Rossdeutscher and Dennis Kelly v. Viacom: The firm, as lead counsel, obtained
a settlement resulting in a fund of $14.25 million for the class. (C.A. No. 98C-03-091 (JEB)
(Del. Super. Ct.)).

Ɣ

Fox v. Riverview Realty Partners, f/k/a Prime Group Realty Trust, et al.: The firm, as
lead counsel, obtained a settlement resulting in a fund of $8.25 million for the class.

Employee Benefits & ERISA
Berger Montague represents employees who have claims under the federal Employee Retirement
Income Security Act. We litigate cases on behalf of employees whose 401(k) and pension
investments have suffered losses as a result of the breach of fiduciary duties by plan
administrators and the companies they represent. Berger Montague has recovered hundreds of
millions of dollars in lost retirement benefits for American workers and retirees, and also gained
favorable changes to their retirement plans.
ƒ

In re Unisys Corp. Retiree Medical Benefits: The firm, as co-lead counsel, handled the
presentation of over 70 witnesses, 30 depositions, and over 700 trial exhibits in this action
that has resulted in partial settlements in 1990 of over $110 million for retirees whose
health benefits were terminated. (MDL No. 969 (E.D. Pa.)).

ƒ

Local 56 U.F.C.W. v. Campbell Soup Co.: The firm represented a class of retired
Campbell Soup employees in an ERISA class action to preserve and restore retiree
medical benefits. A settlement yielded benefits to the class valued at $114.5 million. (No.
93-MC-276 (SSB) (D.N.J.)).

ƒ

Rose v. Cooney: No. 5:92-CV-208 (D. Conn.) The firm, acting as lead counsel, obtained
more than $29 million in cash and payment guarantees from Xerox Corporation to resolve
claims of breach of fiduciary duty for plan investments in interest contracts issued by
Executive Life Insurance Company.

ƒ

In re Masters, Mates & Pilots Pension Plan and IRAP Litig.: No. 85 Civ. 9545 (VLB)
(S.D.N.Y) The firm, as co-lead counsel, participated in lengthy litigation with the U.S.
Department of Labor to recover losses to retirement plans resulting from imprudent and
prohibited investments; settlements in excess of $20 million, which fully recovered lost
principal, were obtained to resolve claims of fiduciary breaches in selecting and monitoring
investment managers and investments.

ƒ

In re Lucent Technologies, Inc. ERISA Litigation: No. 01-CV-3491 (D.N.J.) The firm
served as co-lead counsel in this class action on behalf of participants and beneficiaries
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of the Lucent defined contribution plans who invested in Lucent stock, and secured a
settlement providing injunctive relief and for the payment of $69 million.
ƒ

Diebold v. Northern Trust Investments, N.A.: 1:09-cv-01934 (N.D. Ill.) As co-lead
counsel in this ERISA breach of fiduciary duty case, the firm secured a $36 million
settlement on behalf of participants in retirement plans who participated in Northern Trust’s
securities lending program. Plaintiffs alleged that defendants breached their ERISA
fiduciary duties by failing to manage properly two collateral pools that held cash collateral
received from the securities lending program. The settlement represented a recovery of
more than 25% of alleged class member losses.

ƒ

In re SPX Corporation ERISA Litigation: No. 3:04-cv-192 (W.D.N.C.) The firm
recovered 90% of the estimated losses 401(k) plan participants who invested in the SPX
stock fund claimed they suffered as a result of defendants’ breaches of their ERISA
fiduciary duties caused them.

ƒ

In re Nortel Networks ERISA Litigation: Civil Action No. 01-cv-1855 (MD Tenn.) The
firm represented a class of former workers of the bankrupt telecommunications company
of mismanaging their employee stock fund in violation of their fiduciary duties. The case
settled for $21.5 million.

ƒ

Glass Dimensions, Inc. v. State Street Bank & Trust Co.: 1:10-cv-10588-DPW (D.
Mass). The firm served as co-lead counsel in this ERISA case that alleged that defendants
breached their fiduciary duties to the retirement plans it managed by taking unreasonable
compensation for managing the securities lending program in which the plans participated.
After the court certified a class of the plans that participated in the securities lending
program at issue, the case settled for $10 million on behalf of 1,500 retirement plans that
invested in defendants’ collective investment funds.

ƒ

In re Eastman Kodak ERISA Litigation: Master File No. 6:12-cv-06051-DGL (W.D.N.Y.)
The firm served as class counsel in this ERISA breach of fiduciary duty class action which
alleged that defendants breached their fiduciary duties to Kodak retirement plan
participants by allowing plan investments in Kodak common stock. The case settled for
$9.7 million.

ƒ

Lequita Dennard v. Transamerica Corp. et al.: Civil Action No. 1:15-cv-00030-EJM
(N.D. Iowa). The firm served as counsel to plan participants who alleged that they suffered
losses when plan fiduciaries failed to act solely in participants’ interests, as ERISA
requires, when they selected, removed and monitored plan investment options. The case
settled for structural changes to the plan and $3.8 million monetary payment to the class.

Employment & Unpaid Wages
The Berger Montague Employment & Unpaid Wages Department works tirelessly to safeguard
the rights of employees, and devotes all of their energies to helping the firm’s clients achieve their
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goals. Our attorneys’ understanding of federal and state wage and hour laws, federal and state
civil rights and discrimination laws, ERISA, the WARN Act, laws protecting whistleblowers, such
as federal and state False Claims Acts, and other employment laws, allows us to develop creative
strategies to vindicate our clients’ rights and help them secure the compensation to which they
are entitled.
Berger Montague is at the forefront of class action litigation, seeking remedies for employees
under the Fair Labor Standards Act, state wage and hour law, breach of contract, unjust
enrichment, and other state common law causes of action.
Berger Montague’s Employment & Unpaid Wages Group, which is co-chaired by Managing
Shareholder Shanon Carson and Shareholder Sarah Schalman-Bergen, is repeatedly recognized
for outstanding success in effectively representing its clients. In 2015, The National Law Journal
selected Berger Montague as the top plaintiffs’ law firm in the Employment Law category at the
Elite Trial Lawyers awards ceremony. Portfolio Media, which publishes Law360, also recognized
Berger Montague as one of the eight Top Employment Plaintiffs’ Firms in 2009.
Representative cases include the following:
ƒ

Fenley v. Wood Group Mustang, Inc: The firm served as lead counsel and obtained a
settlement of $6.25 million on behalf of a class of oil and gas inspectors who allegedly did
not receive overtime compensation for hours worked in excess of 40 per week. (Civil
Action No. 2:15-cv-326 (S.D. Ohio)).

ƒ

Sanders v. The CJS Solutions Group, LLC: The firm served as co-lead counsel and
obtained a settlement of $3.24 million on behalf of a class of IT healthcare consultants
who allegedly did not receive overtime premiums for hours worked in excess of 40 per
week. (Civil Action No. 17-3809 (S.D.N.Y.)).

ƒ

Gundrum v. Cleveland Integrity Services, Inc..: The firm served as lead counsel and
obtained a settlement of $4.5 million on behalf of a class of oil and gas inspectors who
allegedly did not receive overtime compensation for hours worked in excess of 40 per
week. (Civil Action No. 4:17-cv-55 (N.D. Okl.)).

ƒ

Fenley v. Applied Consultants, Inc.: The firm served as lead counsel and obtained a
settlement of $9.25 million on behalf of a class of oil and gas inspectors who allegedly did
not receive overtime compensation for hours worked in excess of 40 per week. (Civil
Action No. 2:15-cv-259 (W.D. Pa.)).

ƒ

Acevedo v. Brightview Landscapes, LLC: The firm served as co-lead counsel and
obtained a settlement of $6.95 million on behalf of a class of landscaping crew members
who allegedly did not receive proper overtime premiums for hours worked in excess of 40
per week. (Civil Action No. 3:13-cv-02529 (M.D. Pa.)).
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ƒ

Jantz v. Social Security Administration: The firm served as co-lead counsel and
obtained a settlement on behalf of employees with targeted disabilities (“TDEs”) alleged
that SSA discriminated against TDEs by denying them promotional and other career
advancement opportunities. The settlement was reached after more than ten years of
litigation, and the Class withstood challenges to class certification on four separate
occasions. The settlement includes a monetary fund of $9.98 million and an
unprecedented package of extensive programmatic changes valued at approximately $20
million. EEOC No. 531-2006-00276X (2015).

ƒ

Ciamillo v. Baker Hughes, Incorporated: The firm served as lead counsel and obtained
a settlement of $5 million on behalf of a class of oil and gas workers who allegedly did not
receive any overtime compensation for working hours in excess of 40 per week. (Civil
Action No. 14-cv-81 (D. Alaska)).

ƒ

Employees Committed for Justice v. Eastman Kodak Company: The firm served as
co-lead counsel and obtained a settlement of $21.4 million on behalf of a nationwide class
of African American employees of Kodak alleging a pattern and practice of racial
discrimination (pending final approval). A significant opinion issued in the case is
Employees Committed For Justice v. Eastman Kodak Co., 407 F. Supp. 2d 423 (W.D.N.Y.
2005) (denying Kodak’s motion to dismiss). No. 6:04-cv-06098 (W.D.N.Y.)).

ƒ

Salcido v. Cargill Meat Solutions Corp.: The firm served as co-lead counsel and
obtained a settlement of $7.5 million on behalf of a class of thousands of employees of
Cargill Meat Solutions Corp. alleging that they were forced to work off-the-clock and during
their breaks. This is one of the largest settlements of this type of case involving a single
plant in U.S. history. (Civil Action Nos. 1:07-cv-01347-LJO-GSA and 1:08-cv-00605-LJOGSA (E.D. Cal.)).

ƒ

Miller v. Hygrade Food Products, Inc.: The firm served as lead counsel and obtained
a settlement of $3.5 million on behalf of a group of African American employees of Sara
Lee Foods Corp. to resolve charges of racial discrimination and retaliation at its Ball Park
Franks plant. (No. 99-1087 (E.D. Pa.)).

ƒ

Chabrier v. Wilmington Finance, Inc.: The firm served as co-lead counsel and obtained
a settlement of $2,925,000 on behalf of loan officers who worked in four offices to resolve
claims for unpaid overtime wages. A significant opinion issued in the case is Chabrier v.
Wilmington Finance, Inc., 2008 WL 938872 (E.D. Pa. April 04, 2008) (denying the
defendant’s motion to decertify the class).
(No. 06-4176 (E.D. Pa.)).

ƒ

Bonnette v. Rochester Gas & Electric Co.: The firm served as co-lead counsel and
obtained a settlement of $2 million on behalf of a class of African American employees of
Rochester Gas & Electric Co. to resolve charges of racial discrimination in hiring, job
assignments, compensation, promotions, discipline, terminations, retaliation, and a hostile
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work
ƒ

environment.

(No.

07-6635

(W.D.N.Y.)).

Confidential. The firm served as lead counsel and obtained a settlement of $6 million on
behalf of a group of African American employees of a Fortune 100 company to resolve
claims of racial discrimination, as well as injunctive relief which included significant
changes to the Company’s employment practices (settled out of court while charges of
discrimination were pending with the U.S. Equal Employment Opportunity Commission).

Environment & Public Health
Berger Montague lawyers are trailblazers in the fields of environmental class action litigation and
mass torts. Our attorneys have earned their reputation in the fields of environmental litigation and
mass torts by successfully prosecuting some of the largest, most well-known cases of our time.
Our Environment & Public Health Group also prosecutes significant claims for personal injury,
commercial losses, property damage, and environmental response costs. In 2016 Berger
Montague was named an Elite Trial Lawyer Finalist in special litigation (environmental) by The
National Law Journal.
ƒ

Cook v. Rockwell International Corporation: In February 2006, the firm won a $554
million jury verdict on behalf of thousands of property owners whose homes were exposed
to plutonium or other toxins from the former Rocky Flats nuclear weapons site northwest
of Denver, Colorado. Judgment in the case was entered by the court in June 2008 which,
with interest, totaled $926 million. Recognizing this tremendous achievement, the Public
Justice Foundation bestowed its prestigious Trial Lawyer of the Year Award for 2009 on
Merrill G. Davidoff, David F. Sorensen, and the entire trial team for their “long and hardfought” victory against “formidable corporate and government defendants.” (No. 90-cv00181-JLK (D. Colo.)). The jury verdict in that case was vacated on appeal in 2010, but
on a second trip to the Tenth Circuit, Plaintiffs secured a victory in 2015, with the case
then being sent back to the district court. A $375 million settlement was reached in May
2016, and final approval by the district court was obtained in April 2017.

ƒ

In re Exxon Valdez Oil Spill Litigation: On September 16, 1994, a jury trial of several
months duration resulted in a record punitive damages award of $5 billion against the
Exxon defendants as a consequence of one of the largest oil spills in U.S. history. The
award was reduced to $507.5 million pursuant to a Supreme Court decision. David Berger
was co-chair of the plaintiffs’ discovery committee (appointed by both the federal and state
courts). Harold Berger served as a member of the organizing case management
committee. H. Laddie Montague was specifically appointed by the federal court as one of
the four designated trial counsel. Both Mr. Montague and Peter Kahana shared (with the
entire trial team) the 1995 “Trial Lawyer of the Year Award” given by the Trial Lawyers for
Public Justice. (No. A89-0095-CVCHRH (D. Alaska)).

ƒ

In re Ashland Oil Spill Litigation: The firm led by Harold Berger served as co-lead
counsel and obtained a $30 million settlement for damages resulting from a very large oil
spill. (Master File No. M-14670 (W.D. Pa.)).
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ƒ

State of Connecticut Tobacco Litigation: Berger Montague was one of three firms to
represent the State of Connecticut in a separate action in state court against the tobacco
companies. The case was litigated separate from the coordinated nationwide actions.
Although eventually Connecticut joined the national settlement, its counsel’s contributions
were recognized by being awarded the fifth largest award among the states from the fifty
states’ Strategic Contribution Fund.

ƒ

In re School Asbestos Litigation: As co-lead counsel, the firm successfully litigated a
case in which a nationwide class of elementary and secondary schools and school districts
suffering property damage as a result of asbestos in their buildings were provided relief.
Pursuant to an approved settlement, the class received in excess of $70 million in cash
and $145 million in discounts toward replacement building materials. (No. 83-0268 (E.D.
Pa.)).

ƒ

Drayton v. Pilgrim’s Pride Corp.: The firm served as counsel in a consolidation of
wrongful death and other catastrophic injury cases brought against two manufacturers of
turkey products, arising out of a 2002 outbreak of Listeria Monocytogenes in the
Northeastern United States, which resulted in the recall of over 32 million pounds of turkey
– the second largest meat recall in U.S. history at that time. A significant opinion issued
in the case is Drayton v. Pilgrim’s Pride Corp., 472 F. Supp. 2d 638 (E.D. Pa. 2006)
(denying the defendants’ motions for summary judgment and applying the alternative
liability doctrine). All of the cases settled on confidential terms in 2006. (No. 03-2334
(E.D. Pa.)).

ƒ

In re SEPTA 30th Street Subway/Elevated Crash Class Action: Berger Montague
represented a class of 220 persons asserting injury in a subway crash. Despite a statutory
cap of $1 million on damages recovery from the public carrier, and despite a finding of
sole fault of the public carrier in the investigation by the National Highway Transit Safety
Administration, Berger Montague was able to recover an aggregate of $3.03 million for the
class. (1990 Master File No. 0001 (Pa. Ct. Com. Pls., Phila. Cty.)).

ƒ

In re Three Mile Island Litigation: As lead/liaison counsel, the firm successfully litigated
the case and reached a settlement in 1981 of $25 million in favor of individuals,
corporations and other entities suffering property damage as a result of the nuclear
incident involved. (C.A. No. 79-0432 (M.D. Pa.)).

ƒ

In Re Louisville Explosions Litigation: This case was one of the earliest examples of
a class action trial of an environmental class action. It redressed damage to private
property owners and employees resulting from a February 13, 1981 sewer explosion
which was one of the largest explosion mishaps in U.S. history. In February, 1984 the
matter went to trial, and after the plaintiffs’ case and the denial of motions for direct verdict
the litigation settled for net payments to the class members of 100% to 300% or more of
direct monetary damages, depending on their zone’s distance from the streets that
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exploded. Claimants lined up near the claims office for blocks to file claims. Mr. Davidoff
was lead counsel and lead trial counsel. (No. CV 81-0080, W.D. Ky.).
Insurance Fraud
When insurance companies and affiliated financial services entities engage in fraudulent,
deceptive or unfair practices, Berger Montague helps injured parties recover their losses. We
focus on fraudulent, deceptive and unfair business practices across all lines of insurance and
financial products and services sold by insurers and their affiliates, which include annuities,
securities and other investment vehicles.
ƒ

Spencer v. Hartford Financial Services Group, Inc.: The firm, together with co-counsel,
prosecuted this national class action against The Hartford Financial Services Group, Inc.
and its affiliates in the United States District Court for the District of Connecticut (Spencer
v. Hartford Financial Services Group, Inc., Case No. 05-cv-1681) on behalf of
approximately 22,000 claimants, each of whom entered into structured settlements with
Hartford property and casualty insurers to settle personal injury and workers’
compensation claims. To fund these structured settlements, the Hartford property and
casualty insurers purchased annuities from their affiliate, Hartford Life. By purchasing the
annuity from Hartford Life, The Hartford companies allegedly were able to retain up to
15% of the structured amount of the settlement in the form of undisclosed costs,
commissions and profit - all of which was concealed from the settling claimants. On March
10, 2009, the U.S. District Court certified for trial claims on behalf of two national
subclasses for civil RICO and fraud (256 F.R.D. 284 (D. Conn. 2009)). On October 14,
2009, the Second Circuit Court of Appeals denied The Hartford’s petition for interlocutory
appeal under Federal Rule of Civil Procedure 23(f).On September 21, 2010, the U.S.
District Court entered judgment granting final approval of a $72.5 million cash settlement.

ƒ

Nationwide Mutual Insurance Company v. O’Dell: The firm, together with co-counsel,
prosecuted this class action against Nationwide Mutual Insurance Company in West
Virginia Circuit Court, Roane County (Nationwide Mutual Insurance Company v. O’Dell,
Case No. 00-C-37), on behalf of current and former West Virginia automobile insurance
policyholders, which arose out of Nationwide’s failure, dating back to 1993, to offer
policyholders the ability to purchase statutorily-required optional levels of underinsured
(“UIM”) and uninsured (“UM”) motorist coverage in accordance with West Virginia Code
33-6-31. The court certified a trial class seeking monetary damages, alleging that the
failure to offer these optional levels of coverage, and the failure to provide increased first
party benefits to personal injury claimants, breached Nationwide’s insurance policies and
its duty of good faith and fair dealing, and violated the West Virginia Unfair Trade Practices
Act. On June 25, 2009, the court issued final approval of a settlement that provided a
minimum estimated value of $75 million to Nationwide auto policyholders and their
passengers who were injured in an accident or who suffered property damage.
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Predatory Lending and Borrowers’ Rights
Berger Montague’s attorneys fight vigorously to protect the rights of borrowers when they are
injured by the practices of banks and other financial institutions that lend money or service
borrowers’ loans. Berger Montague has successfully obtained multi-million dollar class action
settlements for nationwide classes of borrowers against banks and financial institutions and works
tirelessly to protect the rights of borrowers suffering from these and other deceptive and unfair
lending practices.
ƒ

Coonan v. Citibank, N.A.: The firm, as Co-Lead Counsel, prosecuted this national class
action against Citibank and its affiliates in the United States District Court for the Northern
District of New York concerning alleged kickbacks Citibank received in connection with its
force-placed insurance programs. The firm obtained a settlement of $122 million on behalf
of a class of hundreds of thousands of borrowers.

ƒ

Arnett v. Bank of America, N.A.: The firm, as Co-Lead Counsel, prosecuted this national
class action against Bank of America and its affiliates in the United States District Court
for the District of Oregon concerning alleged kickbacks received in connection with its
force-placed flood insurance program. The firm obtained a settlement of $31 million on
behalf of a class of hundreds of thousands of borrowers.

ƒ

Clements v. JPMorgan Chase Bank, N.A.: The firm, as Co-Lead Counsel, prosecuted
this national class action against JPMorgan Chase and its affiliates in the United States
District Court for the Northern District of California concerning alleged kickbacks received
in connection with its force-placed flood insurance program. The firm obtained a
settlement of $22,125,000 on behalf of a class of thousands of borrowers.

ƒ

Holmes v. Bank of America, N.A.: The firm, as Co-Lead Counsel, prosecuted this
national class action against Bank of America and its affiliates in the United States District
Court for the Western District of North Carolina concerning alleged kickbacks received in
connection with its force-placed wind insurance program. The firm obtained a settlement
of $5.05 million on behalf of a class of thousands of borrowers.

Securities & Investor Protection
In the area of securities litigation, the firm has represented public institutional investors – such as
the retirement funds for the States of Pennsylvania, Connecticut, New Hampshire, New Jersey,
Louisiana and Ohio, as well as the City of Philadelphia and numerous individual investors and
private institutional investors. The firm was co-lead counsel in the Melridge Securities Litigation
in the Federal District Court in Oregon, in which jury verdicts of $88.2 million and a RICO judgment
of $239 million were obtained. Berger Montague has served as lead or co-lead counsel in
numerous other major securities class action cases where substantial settlements were achieved
on behalf of investors.
ƒ

In re Merrill Lynch Securities Litigation: Berger Montague, as co-lead counsel,
obtained a recovery of $475 million for the benefit of the class in one of the largest
recoveries among the recent financial crisis cases. (No. 07-cv-09633 (S.D.N.Y.)).
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ƒ

In re Sotheby’s Holding, Inc. Securities Litigation: The firm, as lead counsel, obtained
a $70 million settlement, of which $30 million was contributed, personally, by an individual
defendant. (No. 00-cv-1041 (DLC) (S.D.N.Y.)).

ƒ

In re: Oppenheimer Rochester Funds Group Securities Litigation: The firm, as colead counsel, obtained a $89.5 million settlement on behalf of investors in six tax-exempt
bond mutual funds managed by OppenheimerFunds, Inc. (No. 09-md-02063-JLK (D.
Col.)).

ƒ

In re KLA Tencor Securities Litigation: The firm, as a member of Plaintiffs’ Counsel’s
Executive Committee, obtained a cash settlement of $65 million in an action on behalf of
investors against KLA-Tencor and certain of its officers and directors. (No. 06-cv-04065
(N.D. Cal.)).

ƒ

Ginsburg v. Philadelphia Stock Exchange, Inc., et al.: The firm represented certain
shareholders of the Philadelphia Stock Exchange in the Delaware Court of Chancery and
obtained a settlement valued in excess of $99 million settlement. (C.A. No. 2202-CC (Del.
Ch.)).

ƒ

In re Sepracor Inc. Securities Litigation: The firm, as co-lead counsel, obtained a
settlement of $52.5 million for the benefit of bond and stock purchaser classes. (No. 02cv-12235-MEL (D. Mass.)).

ƒ

In re CIGNA Corp. Securities Litigation: The firm, as co-lead counsel, obtained a
settlement of $93 million for the benefit of the class. (Master File No. 2:02-cv-8088 (E.D.
Pa.)).

ƒ

In re Fleming Companies, Inc. Securities Litigation: The firm, as lead counsel,
obtained a class settlement of $94 million for the benefit of the class. (No. 5-03-MD-1530
(TJW) (E.D. Tex.)).

ƒ

In re Xcel Energy Inc. Securities, Derivative & “ERISA” Litigation: The firm, as colead counsel in the securities actions, obtained a cash settlement of $80 million on behalf
of investors against Xcel Energy and certain of its officers and directors. (No. 02-cv-2677
(DSD/FLN) (D. Minn.)).

ƒ

In re NetBank, Inc. Securities Litigation: The firm served as lead counsel in this certified
class action on behalf of the former common shareholders of NetBank, Inc. The $12.5
million settlement, which occurred after class certification proceedings and substantial
discovery, is particularly noteworthy because it is one of the few successful securities
fraud class actions litigated against a subprime lender and bank in the wake of the financial
crisis. (No. 07-cv-2298-TCB (N.D. Ga.)).
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ƒ

Brown v. Kinross Gold U.S.A. Inc.: The firm represented lead plaintiffs as co-lead
counsel and obtained $29.25 million cash settlement and an additional $6,528,371 in
dividends for a gross settlement value of $35,778,371. (No. 02-cv-0605 (D. Nev.)) All
class members recovered 100% of their damages after fees and expenses.

ƒ

In re Campbell Soup Co. Securities Litigation: The firm, as co-lead counsel, obtained
a settlement of $35 million for the benefit of the class. (No. 00-cv-152 (JEI) (D.N.J.)).

ƒ

In re Premiere Technologies, Inc. Securities Litigation: The firm, as co-lead counsel,
obtained a class settlement of over $20 million in combination of cash and common stock.
(No.1:98-cv-1804-JOF (N.D. Ga.)).

ƒ

In re PSINet, Inc., Securities Litigation: The firm, as co-lead counsel, obtained a
settlement of $17.83 million on behalf of investors. (No. 00-cv-1850-A (E.D. Va.)).

ƒ

In re Safety-Kleen Corp. Securities Litigation: The firm, as co-lead counsel, obtained
a class settlement in the amount of $45 million against Safety-Kleen’s outside accounting
firm and certain of the Company’s officers and directors. The final settlement was obtained
2 business days before the trial was to commence. (No. 3:00-cv-736-17 (D.S.C.)).

ƒ

The City Of Hialeah Employees’ Retirement System v. Toll Brothers, Inc.: The firm,
as co-lead counsel, obtained a class settlement of $25 million against Home Builder Toll
Brothers, Inc. (No. 07-cv-1513 (E.D. Pa.)).

ƒ

In re Rite Aid Corp. Securities Litigation: The firm, as co-lead counsel, obtained
settlements totaling $334 million against Rite Aid’s outside accounting firm and certain of
the company’s former officers. (No. 99-cv-1349 (E.D. Pa.)).

ƒ

In re Sunbeam Inc. Securities Litigation: As co-lead counsel and designated lead trial
counsel (by Mr. Davidoff), the firm obtained a settlement on behalf of investors of $142
million in the action against Sunbeam’s outside accounting firm and Sunbeam’s officers.
(No. 98-cv-8258 (S.D. Fla.)).

ƒ

In re Waste Management, Inc. Securities Litigation: In 1999, the firm, as co-lead
counsel, obtained a class settlement for investors of $220 million cash which included a
settlement against Waste Management’s outside accountants. (No. 97-cv-7709 (N.D.
Ill.)).

ƒ

In re IKON Office Solutions Inc. Securities Litigation: The firm, serving as both colead and liaison counsel, obtained a cash settlement of $111 million in an action on behalf
of investors against IKON and certain of its officers. (MDL Dkt. No. 1318 (E.D. Pa.)).

ƒ

In re Melridge Securities Litigation: The firm served as lead counsel and co-lead trial
counsel for a class of purchasers of Melridge common stock and convertible debentures.
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A four-month jury trial yielded a verdict in plaintiffs’ favor for $88.2 million, and judgment
was entered on RICO claims against certain defendants for $239 million. The court
approved settlements totaling $57.5 million. (No. 87-cv-1426 FR (D. Ore.)).
ƒ

Aldridge v. A.T. Cross Corp.: The firm represented a class of investors in a securities
fraud class action against A.T. Cross, and won a significant victory in the U.S. Court of
Appeals for the First Circuit when that Court reversed the dismissal of the complaint and
lessened the pleading standard for such cases in the First Circuit, holding that it would not
require plaintiffs in a shareholder suit to submit proof of financial restatement in order to
prove revenue inflation. See Aldridge v. A.T. Cross Corp., 284 F.3d 72 (1st Cir.
2002). The case ultimately settled for $1.5 million. (C.A. No. 00-203 ML (D.R.I.)).

ƒ

Silver v. UICI: The firm, as co-lead counsel, obtained a settlement resulting in a fund of
$16 million for the class. (No. 3:99-cv-2860-L (N.D. Tex.)).

ƒ

In re Alcatel Alsthom Securities Litigation: The firm, as co-lead counsel, obtained a
class settlement for investors of $75 million cash. (MDL Docket No. 1263 (PNB) (E.D.
Tex.)).

ƒ

Walco Investments, Inc. et al. v. Kenneth Thenen, et al. (Premium Sales): The firm,
as a member of the plaintiffs’ steering committee, obtained settlements of $141 million for
investors victimized by a Ponzi scheme. Reported at: 881 F. Supp. 1576 (S.D. Fla. 1995);
168 F.R.D. 315 (S.D. Fla. 1996); 947 F. Supp. 491 (S.D. Fla. 1996)).

ƒ

In re The Drexel Burnham Lambert Group, Inc.: The firm was appointed co-counsel
for a mandatory non-opt-out class consisting of all claimants who had filed billions of
dollars in securities litigation-related proofs of claim against The Drexel Burnham Lambert
Group, Inc. and/or its subsidiaries. Settlements in excess of $2.0 billion were approved in
August 1991 and became effective upon consummation of Drexel’s Plan of
Reorganization on April 30, 1992. (No. 90-cv-6954 (MP), Chapter 11, Case No. 90 B
10421 (FGC), Jointly Administered, reported at, inter alia, 960 F.2d 285 (2d Cir. 1992),
cert. dismissed, 506 U.S. 1088 (1993) (“Drexel I”) and 995 F.2d 1138 (2d Cir. 1993)
(“Drexel II”)).

ƒ

In re Michael Milken and Associates Securities Litigation: As court-appointed liaison
counsel, the firm was one of four lead counsel who structured the $1.3 billion “global”
settlement of all claims pending against Michael R. Milken, over 200 present and former
officers and directors of Drexel Burnham Lambert, and more than 350 Drexel/Milkenrelated entities. (MDL Dkt. No. 924, M21-62-MP (S.D.N.Y.)).

ƒ

RJR Nabisco Securities Litigation: The firm represented individuals who sold RJR
Nabisco securities prior to the announcement of a corporate change of control. This
securities case settled for $72 million. (No. 88-cv-7905 MBM (S.D.N.Y.)).
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ƒ

Qwest Securities Action: The firm represented New Jersey in an opt-out case against
Qwest and certain officers, which was settled for $45 million. (C.A. No. L-3838-02
(Superior Court New Jersey, Law Division)).

Whistleblower, Qui Tam, and False Claims Act
Berger Montague has represented whistleblowers in matters involving healthcare fraud, defense
contracting fraud, IRS fraud, securities fraud, and commodities fraud, helping to return more than
$1.1 billion to federal and state governments. In return, whistleblower clients retaining Berger
Montague to represent them in state and federal courts have received more than $100 million in
rewards. Berger Montague’s time-tested approach in Whistleblower/Qui Tam representation
involves cultivating close, productive attorney-client relationships with the maximum degree of
confidentiality for our clients.
Judicial Praise for Berger Montague Attorneys
Berger Montague’s record of successful prosecution of class actions and other complex litigation
has been recognized and commended by judges and arbitrators across the country. Some
remarks on the skill, efficiency, and expertise of the firm’s attorneys are excerpted below.
Antitrust
From Judge Margo K. Brodie, of the U.S. District Court for the Eastern District of New York:
“Class counsel has without question done a tremendous job in litigating this case. They
represent some of the best plaintiff-side antitrust groups in the country, and the size and
skill of the defense they litigated against cannot be overstated. They have also
demonstrated the utmost professionalism despite the demands of the extreme
perseverance that this case has required…”
In re Payment Card Interchange Fee and Merchant Discount Antitrust Litigation, No. 1:05-md01720 (E.D.N.Y. 2019) (Mem. & Order).

From Judge Brian M. Cogan, of the U.S. District Court of the Eastern District of New York:
“This is a substantial recovery that has the deterrent effect that class actions are supposed
to have, and I think it was done because we had really good Plaintiffs’ lawyers in this case
who were running it.”
Transcript of June 24, 2019 Fairness Hearing, In re Dental Supplies Antitrust Litigation, No. 16cv-696 (E.D.N.Y.).
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From Judge Michael M. Baylson, of the U.S. District Court of the Eastern District of
Pennsylvania:
“[C]ounsel…for direct action plaintiffs have done an outstanding job here with representing
the class, and I thought your briefing was always very on point. I thought the presentation
of the very contentious issues on the class action motion was very well done, it was very
well briefed, it was well argued.”
Transcript of the June 28, 2018 Hearing in In re Domestic Drywall Antitrust Litigation, No. MD13-2437 at 11:6-11.

From Judge Madeline Cox Arleo, of the U.S. District Court for the District of New Jersey praising
the efforts of all counsel:
“I just want to thank you for an outstanding presentation. I don’t say that lightly . . . it’s not
lost on me at all when lawyers come very, very prepared. And really, your clients should
be very proud to have such fine lawyering. I don’t see lawyering like this every day in the
federal courts, and I am very grateful. And I appreciate the time and the effort you put in,
not only to the merits, but the respect you’ve shown for each other, the respect you’ve
shown for the Court, the staff, and the time constraints. And as I tell my law clerks all the
time, good lawyers don’t fight, good lawyers advocate. And I really appreciate that more
than I can express.”
Transcript of the September 9 to 11, 2015 Daubert Hearing in Castro v. Sanofi Pasteur, No. 11cv-07178 (D.N.J.) at 658:14-659:4.

From Judge William H. Pauley, III, of the U.S. District Court of the Southern District of New York:
“Class Counsel did their work on their own with enormous attention to detail and unflagging
devotion to the cause. Many of the issues in this litigation . . . were unique and issues of
first impression.”
* * *
“Class Counsel provided extraordinarily high-quality representation. This case raised a
number of unique and complex legal issues …. The law firms of Berger Montague and
Coughlin Stoia were indefatigable. They represented the Class with a high degree of
professionalism, and vigorously litigated every issue against some of the ablest lawyers
in the antitrust defense bar.”
In re Currency Conversion Fee Antitrust Litigation, 263 F.R.D. 110, 129 (2009).
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From Judge Faith S. Hochberg, of the United States District court for the District of New Jersey:
“[W]e sitting here don’t always get to see such fine lawyering, and it’s really wonderful for
me both to have tough issues and smart lawyers … I want to congratulate all of you for
the really hard work you put into this, the way you presented the issues, … On behalf of
the entire federal judiciary I want to thank you for the kind of lawyering we wish everybody
would do.”
In re Remeron Antitrust Litig., Civ. No. 02-2007 (Nov. 2, 2005).

From U.S. District Judge Jan DuBois, of the U.S. District Court of the Eastern District of
Pennsylvania:
“[T]he size of the settlements in absolute terms and expressed as a percentage of total
damages evidence a high level of skill by petitioners … The Court has repeatedly stated
that the lawyering in the case at every stage was superb, and does so again.”
In Re Linerboard Antitrust Litig., 2004 WL 1221350, at *5-*6 (E.D. Pa. 2004).

From Judge Nancy G. Edmunds, of the U.S. District Court of the Eastern District of Michigan:
“[T]his represents an excellent settlement for the Class and reflects the outstanding effort
on the part of highly experienced, skilled, and hard working Class Counsel….[T]heir efforts
were not only successful, but were highly organized and efficient in addressing numerous
complex issues raised in this litigation[.]”
In re Cardizem CD Antitrust Litig., MDL No. 1278 (E.D. Mich., Nov. 26, 2002).

From Judge Charles P. Kocoras, of the U.S. District Court for the Northern District of Illinois:
“The stakes were high here, with the result that most matters of consequence were
contested. There were numerous trips to the courthouse, and the path to the trial court
and the Court of Appeals frequently traveled. The efforts of counsel for the class has [sic]
produced a substantial recovery, and it is represented that the cash settlement alone is
the second largest in the history of class action litigation. . . . There is no question that the
results achieved by class counsel were extraordinary [.]”
Regarding the work of Berger Montague in achieving more than $700 million in settlements with
some of the defendants in In Re Brand Name Prescription Drugs Antitrust Litigation, 2000
U.S. Dist. LEXIS 1734, at *3-*6 (N.D. Ill. Feb. 9, 2000).
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From Judge Peter J. Messitte, of the U.S. District Court for the District of Maryland:
“The experience and ability of the attorneys I have mentioned earlier, in my view in
reviewing the documents, which I have no reason to doubt, the plaintiffs’ counsel are at
the top of the profession in this regard and certainly have used their expertise to craft an
extremely favorable settlement for their clients, and to that extent they deserve to be
rewarded.”
Settlement Approval Hearing, Oct. 28, 1994, in Spawd, Inc. and General Generics v. Bolar
Pharmaceutical Co., Inc., CA No. PJM-92-3624 (D. Md.).

From Judge Donald W. Van Artsdalen, of the U.S. District Court for the Eastern District of
Pennsylvania:
“As to the quality of the work performed, although that would normally be reflected in the
not immodest hourly rates of all attorneys, for which one would expect to obtain excellent
quality work at all times, the results of the settlements speak for themselves. Despite the
extreme uncertainties of trial, plaintiffs’ counsel were able to negotiate a cash settlement
of a not insubstantial sum, and in addition, by way of equitable relief, substantial
concessions by the defendants which, subject to various condition, will afford the right, at
least, to lessee-dealers to obtain gasoline supply product from major oil companies and
suppliers other than from their respective lessors. The additional benefits obtained for the
classes by way of equitable relief would, in and of itself, justify some upward adjustment
of the lodestar figure.”
Bogosian v. Gulf Oil Corp., 621 F. Supp. 27, 31 (E.D. Pa. 1985).

From Judge Krupansky, who had been elevated to the Sixth Circuit Court of Appeals:
Finally, the court unhesitatingly concludes that the quality of the representation
rendered by counsel was uniformly high. The attorneys involved in this litigation
are extremely experienced and skilled in their prosecution of antitrust litigation
and other complex actions. Their services have been rendered in an efficient
and expeditious manner, but have nevertheless been productive of highly
favorable result.
In re Art Materials Antitrust Litigation, 1984 CCH Trade Cases ¶65,815 (N.D. Ohio 1983).
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From Judge Joseph Blumenfeld, of the U.S. District Court for the District of Connecticut:
“The work of the Berger firm showed a high degree of efficiency and imagination,
particularly in the maintenance and management of the national class actions.”
In re Master Key Antitrust Litigation, 1977 U.S. Dist. LEXIS 12948, at *35 (Nov. 4, 1977).

Securities & Investor Protection
From Judge Jed Rakoff of the U.S. District Court for the Southern District of New York:
Court stated that lead counsel had made “very full and well-crafted” and “excellent
submissions”; that there was a “very fine job done by plaintiffs’ counsel in this case”; and
that this was “surely a very good result under all the facts and circumstances.”
In re Merrill Lynch & Co., Inc. Securities, Derivative & ERISA Litigation, Master File No. 07cv-9633(JSR)(DFE) (S.D.N.Y., July 27, 2009).

From Judge Michael M. Baylson of the U.S. District Court for the Eastern District of
Pennsylvania:
“The Court is aware of and attests to the skill and efficiency of class counsel: they have
been diligent in every respect, and their briefs and arguments before the Court were of
the highest quality. The firm of Berger Montague took the lead in the Court proceedings;
its attorneys were well prepared, articulate and persuasive.”
In re CIGNA Corp. Sec. Litig., 2007 U.S. Dist. LEXIS 51089, at *17-*18 (E.D. Pa. July 13, 2007).

From Judge Stewart Dalzell of the U.S. District Court for the Eastern District of Pennsylvania:
“The quality of lawyering on both sides, but I am going to stress now on the plaintiffs’ side,
simply has not been exceeded in any case, and we have had some marvelous counsel
appear before us and make superb arguments, but they really don’t come any better than
Mrs. Savett… [A]nd the arguments we had on the motion to dismiss [Mrs. Savett argued
the motion], both sides were fabulous, but plaintiffs’ counsel were as good as they come.”
In re U.S. Bioscience Secs. Litig., No. 92-0678 (E.D. Pa. April 4, 1994).
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From Judge Wayne Andersen of the U.S. District Court for the Northern District of Illinois:
“[Y]ou have acted the way lawyers at their best ought to act. And I have had a lot of
cases…in 15 years now as a judge and I cannot recall a significant case where I felt people
were better represented than they are here…I would say this has been the best
representation that I have seen.”
In re: Waste Management, Inc. Secs. Litig., No. 97-C 7709 (N.D. Ill. 1999).

From Chancellor William Chandler, III of the Delaware Chancery Court:
“All I can tell you, from someone who has only been doing this for roughly 22 years, is that
I have yet to see a more fiercely and intensely litigated case than this case. Never in 22
years have I seen counsel going at it, hammer and tong, like they have gone at it in this
case. And I think that’s a testimony – Mr. Valihura correctly says that’s what they are
supposed to do. I recognize that; that is their job, and they were doing it professionally.”
Ginsburg v. Philadelphia Stock Exchange, Inc., No. 2202 (Del. Ch., Oct. 22, 2007).

From Judge Stewart Dalzell of the U.S. District Court for the Eastern District of Pennsylvania:
“Thanks to the nimble class counsel, this sum, which once included securities worth
$149.5 million is now all cash. Seizing on an opportunity Rite Aid presented, class counsel
first renegotiated what had been stock consideration into Rite Aid Notes and then this year
monetized those Notes. Thus, on February 11, 2003, Rite Aid redeemed those Notes
from the class, which then received $145,754,922.00. The class also received
$14,435,104 in interest on the Notes.”
“Co-lead counsel ... here were extraordinarily deft and efficient in handling this most
complex matter... they were at least eighteen months ahead of the United States
Department of Justice in ferreting out the conduct that ultimately resulted in the write down
of over $1.6 billion in previously reported Rite Aid earnings. In short, it would be hard to
equal the skill class counsel demonstrated here.”
In re Rite Aid Corp. Securities Litigation, 269 F. Supp. 2d 603, 605, n.1, 611 (E.D. Pa. 2003).
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From Judge Helen J. Frye, United States District Judge for the U.S. District Court for the District
of Oregon:
“In order to bring about this result [partial settlements then totaling $54.25 million], Class
Counsel were required to devote an unusual amount of time and effort over more than
eight years of intense legal litigation which included a four-month long jury trial and full
briefing and argument of an appeal before the Ninth Circuit Court of Appeals, and which
produced one of the most voluminous case files in the history of this District.”
* * *
“Throughout the course of their representation, the attorneys at Berger Montague and
Stoll, Stoll, Berne, Lokting & Shlachter who have worked on this case have exhibited an
unusual degree of skill and diligence, and have had to contend with opposing counsel who
also displayed unusual skill and diligence.”
In Re Melridge, Inc. Securities Litigation, No. CV 87-1426-FR (D. Ore. April 15, 1996).

From Judge Marvin Katz of the U.S. District Court for the Eastern District of Pennsylvania:
“[T]he co-lead attorneys have extensive experience in large class actions, experience that
has enabled this case to proceed efficiently and professionally even under short deadlines
and the pressure of handling thousands of documents in a large multi-district action...
These counsel have also acted vigorously in their clients’ interests....”
* * *
“The management of the case was also of extremely high quality.... [C]lass counsel is of
high caliber and has extensive experience in similar class action litigation.... The
submissions were of consistently high quality, and class counsel has been notably diligent
in preparing filings in a timely manner even when under tight deadlines.”
Commenting on class counsel, where the firm served as both co-lead and liaison counsel in In re
Ikon Office Solutions, Inc. Securities Litigation, 194 F.R.D. 166, 177, 195 (E.D. Pa. 2000).

From Judge William K. Thomas, Senior District Judge for the United States District Court for the
Northern District of Ohio:
“In the proceedings it has presided over, this court has become directly familiar with the
specialized, highly competent, and effective quality of the legal services performed by
Merrill G. Davidoff, Esq. and Martin I. Twersky, Esq. of Berger Montague....”
* * *
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“Examination of the experience-studded biographies of the attorneys primarily involved in
this litigation and review of their pioneering prosecution of many class actions in antitrust,
securities, toxic tort matters and some defense representation in antitrust and other
litigation, this court has no difficulty in approving and adopting the hourly rates fixed by
Judge Aldrich.”
Commenting in In re Revco Securities Litigation, Case No. 1:89CV0593, Order (N.D. Oh.
September 14, 1993).
Civil/Human Rights Cases
From Deputy Treasury Secretary Stuart E. Eizenstat:
“We must be frank. It was the American lawyers, through the lawsuits they brought in U.S.
courts, who placed the long-forgotten wrongs by German companies during the Nazi era
on the international agenda. It was their research and their work which highlighted these
old injustices and forced us to confront them. Without question, we would not be here
without them.... For this dedication and commitment to the victims, we should always be
grateful to these lawyers.”
In his remarks at the July 17, 2000, signing ceremony for the international agreements which
established the German Foundation to act as a funding vehicle for the payment of claims to
Holocaust survivors.
Insurance Litigation
From Judge Janet C. Hall, of the U.S. District Court of the District of Connecticut:
Noting the “very significant risk in pursuing this action” given its uniqueness in that “there
was no prior investigation to rely on in establishing the facts or a legal basis for the
case….[and] no other prior or even now similar case involving parties like these plaintiffs
and a party like these defendants.” Further, “the quality of the representation provided to
the plaintiffs ... in this case has been consistently excellent…. [T]he defendant[s] ...
mounted throughout the course of the five years the case pended, an extremely vigorous
defense…. [B]ut for counsel’s outstanding work in this case and substantial effort over
five years, no member of the class would have recovered a penny…. [I]t was an extremely
complex and substantial class ... case ... [with an] outstanding result.”
Regarding the work of Berger Montague attorneys Peter R. Kahana and Steven L. Bloch, among
other co-class counsel, in Spencer, et al. v. The Hartford Financial Services Group, Inc., et al., in
the Order approving the $72.5 million final settlement of this action, dated September 21, 2010
(No. 3:05-cv-1681, D. Conn.).
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Customer/Broker Arbitrations
From Robert E. Conner, Public Arbitrator with the National Association of Securities Dealers,
Inc.:
“[H]aving participated over the last 17 years in 400 arbitrations and trials in various
settings, ... the professionalism and the detail and generally the civility of everyone
involved has been not just a cause for commentary at the end of these proceedings but
between ourselves [the arbitration panel] during the course of them, and ... the detail and
the intellectual rigor that went into the documents was fully reflective of the effort that was
made in general. I wanted to make that known to everyone and to express my particular
respect and admiration.”
About the efforts of Berger Montague shareholders Merrill G. Davidoff and Eric L. Cramer, who
achieved a $1.1 million award for their client, in Steinman v. LMP Hedge Fund, et al., NASD
Case No. 98-04152, at Closing Argument, June 13, 2000.
Employment & Unpaid Wages
From Judge Timothy R. Rice, United States Magistrate Judge for the U.S. District Court for the
Eastern District of Pennsylvania:
Describing Berger Montague as “some of the finest legal representation in the
nation,” who are “ethical, talented, and motivated to help hard working men and
women.”
Regarding the work of Berger Montague attorneys Sarah R. Schalman-Bergen and Camille F.
Rodriguez in Gonzalez v. Veritas Consultant Group, LLC, d/b/a Moravia Health Network, No.
2:17-cv-1319-TR (E.D. Pa. March 13, 2019).

From Judge Malachy E. Mannion, United States District Judge for the U.S. District Court for the
Middle District of Pennsylvania:
“At the final approval hearing, class counsel reiterated in detail the arguments set
forth in the named plaintiffs’ briefing. … The court lauded the parties for their
extensive work in reaching a settlement the court deemed fair and reasonable.
* * *
“The court is confident that [class counsel] are highly skilled in FLSA collective and
hybrid actions, as seen by their dealings with the court and the results achieved in
both negotiating and handling the settlement to date.”
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Acevedo v. Brightview Landscapes, LLC, No. 3:13-cv-2529, 2017 WL 4354809 (M.D. Pa. Oct.
2, 2017).

From Judge Joseph F. Bataillon, United States District Judge for the U.S. District Court for the
District of Nebraska:
[P]laintiffs’ counsel succeeded in vindicating important rights. … The court is
familiar with “donning and doffing” cases and based on the court’s experience,
defendant meat packing companies’ litigation conduct generally reflects “what can
only be described as a deeply-entrenched resistance to changing their
compensation practices to comply with the requirements of FLSA.” (citation
omitted). Plaintiffs’ counsel perform a recognized public service in prosecuting
these actions as a ‘private Attorney General’ to protect the rights of
underrepresented workers.
The plaintiffs have demonstrated that counsel’s services have benefitted the class.
… The fundamental policies of the FLSA were vindicated and the rights of the
workers were protected.
Regarding the work of Berger Montague among other co-counsel in Morales v. Farmland Foods,
Inc., No. 8:08-cv-504, 2013 WL 1704722 (D. Neb. Apr. 18, 2013).

From Judge Jonathan W. Feldman, United States Magistrate Judge for the U.S. District Court
for the Western District of New York:
“The nature of the instant application obliges the Court to make this point clear: In
my fifteen years on the bench, no case has been litigated with more skill, tenacity
and legal professionalism than this case. The clients, corporate and individual,
should be proud of the manner in which their legal interests were brought before
and presented to the Court by their lawyers and law firms.”
and
“…the Court would be remiss if it did not commend class counsel and all those
who worked for firms representing the thousands of current and former employees
of Kodak for the outstanding job they did in representing the interests of their
clients. For the last several years, lead counsel responsibilities were shared by
Shanon Carson …. Their legal work in an extraordinarily complex case was
exemplary, their tireless commitment to seeking justice for their clients was
unparalleled and their conduct as officers of the court was beyond reproach.”
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Employees Committed For Justice v. Eastman Kodak, (W.D.N.Y. 2010) ($21.4 million
settlement).
Other
From Stephen M. Feiler, Ph.D., Director of Judicial Education, Supreme Court of Pennsylvania,
Administrative Office of Pennsylvania Courts, Mechanicsburg, PA on behalf of the Common Pleas
Court Judges (trial judges) of Pennsylvania:
“On behalf of the Supreme Court of Pennsylvania and AOPC’s Judicial Education
Department, thank you for your extraordinary commitment to the Dealing with
Complexities in Civil Litigation symposia. We appreciate the considerable time you spent
preparing and delivering this important course across the state. It is no surprise to me
that the judges rated this among the best programs they have attended in recent years.”
About the efforts of Berger Montague attorneys Merrill G. Davidoff, Peter Nordberg and David F.
Sorensen in planning and presenting a CLE Program to trial judges in the Commonwealth of
Pennsylvania.
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Lawrence J. Lederer – Shareholder
Lawrence J. Lederer is a Shareholder in the Firm's Securities and Commercial Litigation
practice groups. He has extensive experience representing and advising institutional
investors in securities litigation. He has led the prosecution of many securities class
action cases that have resulted in substantial recoveries for investors.
For example, he was co-lead counsel for the State Teachers Retirement System of Ohio
which, in August 2009, obtained $475 million in In re Merrill Lynch & Co., Inc. Securities,
Derivative and ERISA Litigation, Master File No. 07-cv-9633 (JSR) (DFE)
(S.D.N.Y.). This securities class action involved Merrill Lynch's financial exposures to
collateralized debt obligations and other financial instruments linked to subprime
mortgages. It represents one of the largest recoveries ever under the Private Securities
Litigation Reform Act. During a hearing on July 27, 2009, Judge Jed S. Rakoff stated that
the lead plaintiff had made "very full and well-crafted" and "excellent submissions"; that
there was a "very fine job done by plaintiffs' counsel in this case"; and that the attorney
fees requested were "eminently reasonable" and "appropriately modest."
Mr. Lederer presently is, or recently was, also involved in many individual "opt-out"
securities cases such as Commonwealth of Pennsylvania Public School Employees' Ret.
Sys. v. Citigroup, Inc., No. 11-2583, 2011 U.S. Dist. LEXIS 55829 (E.D. Pa. May 20,
2011); State of New Jersey, Department of Treasury, Division of Investment v. Fuld, 604
F.3d 816 (3d Cir. 2010); Commonwealth of Pennsylvania Public School Employees' Ret.
Sys. v. Time Warner Inc., Case No. 002103, July Term 2003 (Pa. Common Pleas Ct.,
Phila. Cty.); In re Waste Management, Inc. Securities Litigation, 194 F. Supp. 2d 590
(S.D. Tex. 2002); and Kelly v. McKesson HBOC, Inc., C.A. No. 99C-09-265 WCC, 2002
Del. Super. LEXIS 39 (Del. Super. Jan. 17, 2002). The investor plaintiffs in each of these
cases obtained recoveries significantly larger than what they would have obtained from
the related class actions.
Mr. Lederer also advises and represents government entities in commercial and other
matters. For example, he was part of a team of outside counsel for one state Attorney
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General's office in multi-state civil enforcement proceedings that resulted in landmark
mortgage modifications and related relief for hundreds of thousands of borrowers
nationwide against Countrywide Financial Corp. (and its parent, Bank of America Corp.)
in December 2008 valued at approximately $8.6 billion; has advised public pension funds
on a wide array of corporate governance and shareholder rights issues; and has advised
state government entities concerning financial practices in the structured finance sector,
among other areas.
Earlier in his career, Mr. Lederer played a major role in the historic Drexel/Milken/Boesky
complex of cases. See, e.g., In re Michael R. Milken and Associates Securities Litigation,
MDL Dkt. No. 924, Master File No. M21-62 (MP), 1993 U.S. Dist. LEXIS 14242, 1993 WL
413673 (S.D.N.Y. Oct. 7, 1993) (approving approximately $1.3 billion overall settlement
with Michael R. Milken and some 500 other persons and entities); In re Drexel Burnham
Lambert Group Inc., 995 F.2d 1138 (2d Cir. 1993) (affirming $1.3 billion
settlement); Presidential Life Insurance Co. v. Milken, et al., 946 F. Supp. 267 (S.D.N.Y.
1996) (approving $50 million settlement against some 500 defendants); In re Ivan F.
Boesky Securities Litigation, 948 F.2d 1358 (2d Cir. 1991) (affirming approval of
settlements totaling approximately $29 million; subsequent class, derivative, and other
settlements approved totaling in excess of $200 million).
Also experienced on the defense side, Mr. Lederer helped obtain a pre-trial dismissal of
a securities class action against DRDGold, a gold mining company based in South
Africa. See In re DRDGold Ltd. Securities Litigation, 05-cv-5542 (VM), 2007 U.S. Dist.
LEXIS 7180 (S.D.N.Y. Jan. 31, 2007). He also helped defend an individual charged with
"insider trading" in a criminal jury trial in federal court, and in parallel civil enforcement
proceedings brought by the SEC. United States v. Pileggi, No. 97-cr-612-2, 1998 U.S.
Dist. LEXIS 8068 (E.D. Pa. June 3, 1998), aff'd, No. 98-1811, 1999 U.S. App. LEXIS
18592 (3d Cir. July 22, 1999).
In bankruptcy litigation, Mr. Lederer helped obtain hundreds of millions of dollars for
investors in the complex Chapter 11 proceedings involving Drexel Burnham Lambert,
including through appeals before the United States Court of Appeals for the Second
Circuit and the United States Supreme Court. See, e.g., In re The Drexel Burnham
Lambert Group, Inc., 130 B.R. 910 (Bankr. & S.D.N.Y. Aug. 20, 1991), aff'd, 960 F.2d 285
(2d Cir. 1992), cert. denied, 506 U.S. 1088 (1993). See also Sapir, et al. v. Delphi
Ventures, et al., No. 99-cv-8086-JORDAN (S.D. Fla.) (recovery of $3.8 million following
extensive bankruptcy and related proceedings).
Mr. Lederer has achieved the highest peer-review rating, "AV," in Martindale-Hubbell for
legal abilities and ethical standards; has repeatedly been selected as one of
Pennsylvania's "Super Lawyers" in the category of securities litigation, and has served on
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the editorial advisory board of Securities Law360. Mr. Lederer is admitted to practice law
in Pennsylvania, the District of Columbia, and several federal courts. Mr. Lederer
graduated from Georgetown University Law Center (LL.M. 1988), Western New England
College School of Law (J.D. 1987), where he was a member of Western New England
Law Review, and the University of Pittsburgh (B.A. 1984), where he was managing editor
of The Pitt News, and co-captain (1983) and captain (1984) of the men's varsity tennis
team.
.
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Lane L. Vines – Senior Counsel
Lane L. Vines's practice is concentrated in the areas of securities/investor fraud,
consumer and qui tam litigation. For more than 17 years, Mr. Vines has prosecuted both
class action and individual opt-out securities cases for state government entities, public
pension funds, and other large investors. Mr. Vines also represents consumers in class
actions involving unlawful and deceptive practices, as well as relators in qui tam,
whistleblower and False Claims Act litigations. Mr. Vines is admitted to practice law in
Pennsylvania, New Jersey and numerous federal courts.
Mr. Vines also has experience in the defense of securities and commercial cases. For
example, he was one of the Firm's principal attorneys defending a public company which
obtained a pre-trial dismissal in full of a proposed securities fraud class action against a
gold mining company based in South Africa. See In re DRDGold Ltd. Securities Litigation,
05-cv-5542 (VM), 2007 U.S. Dist. LEXIS 7180 (S.D.N.Y. Jan. 31, 2007).
During law school, Mr. Vines was a member of the Villanova Law Review and served as
a Managing Editor of Outside Works. In that role, he selected outside academic articles
for publication and oversaw the editorial process through publication.
Prior to law school, Mr. Vines worked as an auditor for a Big 4 public accounting firm and
a property controller for a commercial real estate development firm, and served as the
Legislative Assistant to the Minority Leader of the Philadelphia City Council.
Mr. Vines has achieved the highest peer rating, "AV Preeminent" in Martindale-Hubbell
for legal abilities and ethical standards. Mr. Vines is admitted to practice law in
Pennsylvania, New Jersey and several federal courts.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
JOSHUA SOMOGYI, KELLY
WHYLE SOMOGYI and STEWART
SIELEMAN, on behalf of themselves
and all others similarly situated,
Plaintiffs,

Case No. 1:17-cv-06546-RMB-JS

CLASS ACTION
JURY TRIAL DEMANDED

v.
FREEDOM MORTGAGE CORP.,
Defendant.
DECLARATION OF BRIAN MAHANY
I, Brian Mahany, hereby declare under penalty of perjury pursuant to 28
U.S.C. § 1746 that the following is true and correct to the best of my knowledge
and belief:
1.

I am over eighteen (18) years of age and am competent to make this

Declaration and testify to the matters stated herein.
2.

I am the Managing Partner of the Mahany Law Firm (“Mahany

Law”). I serve as co-counsel for Plaintiffs1 and the Settlement Class that was
preliminarily certified by Order of the Court dated February 24, 2020. Dkt. 96.

1

Unless otherwise stated, all capitalized terms used herein are as defined in
the Stipulation and Agreement of Settlement filed with the Court on August 1,
2019 (Dkt. 89-4) (the “Settlement Agreement”).
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3.

I submit this Declaration in support of Plaintiffs’ Motion for Final

Approval of Class Action Settlement and Plaintiffs’ Motion for an Award of
Attorneys’ Fees, Reimbursement of Expenses and Payment of Service Awards.
4.

My firm and I are experienced in class action and complex litigation.

This experience enabled my firm to efficiently assist in prosecuting the claims of
Plaintiffs and the Settlement Class in this litigation. Attached hereto as Exhibit A
is a copy of Mahany Law’s firm biography which summarizes some of my firm’s
experience and also was filed with the Court previously. See Dkt. 89-6.
5.

Defendant FMC raised a number of legal and factual defenses and

maintained them throughout this litigation. I believe that at least certain of these
defenses pose risk for Plaintiffs in establishing liability and certifying a class and
maintaining class certification through trial and appeal if the litigation were to
continue. I also believe that the proposed Settlement which consists of a $9.5 nonreversionary cash million fund and corporate compliance relief is not only fair,
reasonable and adequate, but also is an excellent result in the circumstances of this
case particularly in view of FMC’s defenses and as the Plaintiffs themselves have
also stated in their separate declarations.
6.

I believe that the request for an award of attorneys’ fees of

$3,000,000, which is approximately 31.58% of the $9.5 million fund, is fair and
reasonable and that the requested total reimbursement of up to $85,000 in
2
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Litigation Expenses for Plaintiffs’ Counsel is fair and reasonable. The notices to
the Settlement Class provided that Plaintiffs would seek attorneys’ fees of “up to”
(Dkt. 96 at ECF p. 15) and “no more than” (id. at ECF p. 23) ѿ of the overall
gross cash fund of $9.5 million, or $3,166,666.67, together with up to $85,000 in
reimbursable Litigation Expenses. We reduced our requested fee, however, by
first deducting the $500,000 amount of the gross settlement fund allocated to pay
settlement and claims administration fees and costs in view of the Court’s
statements during the February 19, 2020 hearing concerning preliminary approval
of the Settlement. I respectfully submit that the fee request as reduced is especially
fair also to the extent the remedial relief in the Settlement is factored in. Professor
Russell’s separate declaration filed with the Court discusses the remedial relief in
more detail.
7.

I also believe that the request for a Service Award of $5,000 to each

of the three named Plaintiffs is fair and reasonable in recognition of the services
they have provided and benefits that have been obtained for the Settlement Class.
8.

Plaintiffs’ Counsel assumed a risk in taking on this contingent fee

case and were wholly prepared to invest even more time, effort, and money over a
period of years with absolutely no guarantee of any recovery.
9.

From inception through May 29, 2020, Mahany Law expended a total

of 345.80 hours in this Action for a total lodestar of $159,527.50, for which we
3
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have not been paid previously. I reviewed my firm’s billing records and am
satisfied that the amount of time billed to specific tasks, and the amount spent on
this case overall, is reasonable and not excessive in light of the complexity of the
case and the results achieved.
10.

A breakdown of my firm’s lodestar is reflected below:

Name

Position

Hours

Rate (/hr.) Lodestar

Brian Mahany

Partner

118.40

$500.00

$59,200.00

Tim Granitz

Partner

183.90

$450.00

$82,755.00

Anthony Dietz

Of Counsel 34.00

$425.00

$14,450.00

Katherine Holiday Associate

6.5

$425.00

$2,762.50

Alexis Serbiak

3.0

$120.00

$360.00

345.80

$461.33

$159,527.50

TOTALS

Paralegal

The hourly rates shown above are my firm’s usual and customary current rates
charged for our cases. 2
11.

Mahany Law’s actual time records are not attached here and include

privileged information such as concerning client communications. Mahany Law’s
detailed billing records can be provided for this Court’s in camera review should
the Court wish to review them or as otherwise may be directed by the Court.

2

Mahany Law’s fees have not changed since the inception of this matter.
4
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12.

The bulk of the work my firm performed in this litigation includes

assisting in developing, researching and initially investigating the claims and
consulting with clients and former FMC employees who previously worked at an
FMC call center. We also consulted on litigation, strategy and discovery
and participated in the mediation sessions with our co-counsel Berger Montague
and analyzed documents and other data produced by parties and others. I also
anticipate that we will undertake additional work going forward concerning the
Settlement approval process, communicating with claimants and Settlement Class
Members, and in connection with claims administration and distribution, assuming
the Court grants final approval.
13.

This litigation also required Mahany Law to advance certain costs in

order to successfully prosecute the claims. As of May 31, 2020, Mahany Law
expended costs totaling $9,492.24, which includes:
Expense Amount for Travel (incl. flights, hotel) $5,029.50
Document Preparation, Mailing, and Printing Costs $3,102.74
Court and Licensing Fees $1,360.00
TOTAL $9,492.24.
14.

The expenses incurred are reflected in the books and records of this

firm. These books and records are prepared from expense vouchers and check
records and are an accurate record of the expenses incurred. I believe that all of
5
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the expenses incurred were reasonable and necessary to the prosecution of this
Action.
Pursuant to 28 U.S.C. § 1746, I declare under the penalties of perjury that
the foregoing is true and correct to the best of my knowledge and belief.
Executed this VW day of May, 2020.

/s/ Brian Mahany
Brian Mahany

6
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
JOSHUA SOMOGYI, KELLY
WHYLE SOMOGYI and STEWART
SIELEMAN, on behalf of themselves
and all others similarly situated,
Plaintiffs,

Case No. 1:17-cv-06546-RMB-JS

CLASS ACTION
JURY TRIAL DEMANDED

v.
FREEDOM MORTGAGE CORP.,
Defendant.
DECLARATION OF STEFAN COLEMAN
I, Stefan Coleman, hereby declare under penalty of perjury pursuant to 28
U.S.C. § 1746 that the following is true and correct to the best of my knowledge
and belief:
1.

I am over eighteen (18) years of age and am competent to make this

Declaration and testify to the matters stated herein.
2.

I am the Managing Partner of the Law Office of Stefan Coleman

(“Coleman Law”). I serve as additional counsel for the Plaintiffs 1 in this litigation.
I represent plaintiff Stewart Sieleman who filed his separate class action complaint
in this Court on December 14, 2017, captioned Sieleman v. Freedom Mortgage

1

Unless otherwise stated, all capitalized terms used herein are as defined in the Stipulation and
Agreement of Settlement filed with the Court on August 1, 2019 (Dkt. 89-4) (the “Settlement
Agreement”).
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Corp., C.A. No. 17-13110 (JBS/JS) (D.N.J.). Subsequently, the Sieleman action
was consolidated with the Somogyi action with the approval of the Court, and the
Sieleman action was dismissed.
3.

I submit this Declaration in support of Plaintiffs’ Motion for Final

Approval of Class Action Settlement and Plaintiffs’ Motion for an Award of
Attorneys' Fees, Reimbursement of Expenses and Payment of Service Awards.
4.

My firm and I are experienced in TCPA and other class action and

complex litigation. This experience enabled my firm to efficiently assist class
counsel in litigating this case. Attached as Exhibit A is a copy of Coleman Law’s
firm biography.
5.

I am also familiar with the legal and factual arguments asserted by

defendant Freedom Mortgage Corp. (“FMC”) in this case, at least certain of which
I believe pose substantial obstacles to establishing liability and certifying any class
and maintaining class certification through trial and on appeal were the litigation to
continue. I also believe that the proposed Settlement consisting of the $9.5 million
fund and additional corporate compliance relief is not only fair, reasonable and
adequate, but also is an excellent result in the circumstances of this case.
6.

I also believe that the request for an award of attorneys’ fees of

$3,000,000 for Plaintiffs’ Counsel, which is approximately 31.58% of the $9.5
million fund, is also fair and reasonable; that the requested total reimbursement of
2
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up to $85,000 in Litigation Expenses for Plaintiffs’ Counsel is fair and reasonable;
and that the request for a service award of $5,000 to each of the three named
Plaintiffs, or $15,000 total, is fair and reasonable. The requested fees are lower
than the amount set forth in the notice to the Settlement Class and are especially
fair given the combined cash and remedial relief obtained.
7.

Coleman Law expended a total of 174.9 hours in this Action for a

total lodestar of $81,305 for which the firm has not been paid previously. I have
reviewed my firm’s billing records and believe that the amount of time billed to
specific tasks, and the amount spent on this case overall, is reasonable and not
excessive in light of the complexity of the case and the results achieved.
8.

A breakdown of my lodestar is reflected below:

Name

Position

Hours

Rate (/hr.)

Lodestar

Stefan Coleman

Partner

174.9

$5502

$81,305

9.

Coleman Law’s actual time records are not attached here and include

privileged information such as concerning client communications. Coleman Law’s
detailed billing records can be provided for this Court’s in camera review should
the Court wish to review them or as otherwise may be directed by the Court.

2

Stefan Coleman’s rate increased from $450 in 2017 to $500 in 2019, and to $550 in 2020 for cases litigated
in New Jersey. Billing calculations have been computed by the hourly rate in the year the work was performed.

3
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10.

The bulk of my firm’s time in this case was spent investigating,

researching, preparing and filing the complaint in Sieleman; coordinating with
plaintiff Sieleman with regard to discovery and case status issues; analyzing
discovery documents and responding to discovery, coordinating with Berger
Montague during the various phases of the proceedings; analyzing Court filings,
drafting and editing motion documents, analyzing the settlement documents, and
assisting class counsel.
11.

As of May 26, 2020, Coleman Law expended reimbursable costs in

the amount of $1,949.20 in prosecuting this Action, which includes:
Filing Fees $400
Process Server Fee: $75
Travel Reimbursement Costs for Client’s Deposition: $1,474.20
TOTAL $1,949.20.
12.

The expenses incurred are reflected in the records of this firm. All of

the expenses incurred were reasonable and necessary to the prosecution of this
Action.
Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the
foregoing is true and correct to the best of my knowledge and belief.
Executed this 27th day of May, 2020.
/s/ Stefan Coleman
Stefan Coleman
4
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PHONE (877) 333-9427 | FAX (888) 498-8946
EMAIL: LAW@STEFANCOLEMAN.COM

NEW YORK | NEW JERSEY | FLORIDA

The Law Firm Resume
The Law Offices of Stefan Coleman is a dynamic law firm that concentrates its practice on
consumer law and technology. The core of the law firm is based on an in-depth knowledge of an
ever-evolving technology and its impact on the law. Specifically, the firm has devoted much of its
practice to protecting consumer’s privacy rights. The firm also works on behalf of companies to
alert them to the most recent changes and evolutions in the law as it applies to their industry as well
as litigating class action cases. The firm has participated in a number of significant class actions on
behalf of consumers.
Stefan Coleman, Esq. is a graduate of the University of Virginia and the University of Miami School
of Law. He has practiced law for over thirteen years in which time he has participated in a number
of significant class actions on behalf of consumers. The following is a brief list of some of the class
actions that he has participated in.
Woodman v. ADP Dealer Services, Inc., et al., a Telephone Consumer Protection Act case that
resulted in a $7.5 million settlement for consumers who received unsolicited text messages
promoting car sales.
Lanza v. Palm Beach Holdings., et al., a Telephone Consumer Protection Act case that resulted in a
$6.5 million settlement for consumers who received unsolicited text messages.
Kran v. Hearst a Telephone Consumer Protection Act case that resulted in a $2.1 million settlement
for consumers who received unsolicited calls.
Mendez v. Price Self Storage, a Telephone Consumer Protection Act case that resulted in a $450,000
settlement for consumers who received unwanted text messages.
Newby v. Rita’s Water Ice Franchise., a Telephone Consumer Protection Act case that resulted in a
$3 million settlement for consumers who received unsolicited text messages.
Martin v. Global Marketing Research Services, a Telephone Consumer Protection Act case that
resulted in a $10 million fund for consumers who received unsolicited calls.
Stone & Co. v. LKQ Corporation, a Telephone Consumer Protection Act case that resulted in a $3.26
million fund for consumers who received a fax from the defendant.
Gergetz v. Telenav, a Telephone Consumer Protection Act case that resulted in a $3.5 million fund
for consumers who received a text message from the Defendant.
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Bowman v. Art Van Furniture, a Telephone Consumer Protection Act case that resulted in a $5.87
million fund for consumers who received unwanted phone calls from the Defendant.
Van Elzen v. Equita, a Telephone Consumer Protection Act case that resulted in a $900,000 fund for
consumers who received unwanted phone calls and text messages from the Defendant.
Armstrong v. Codefied, Inc. a Telephone Consumer Protection Act that resulted in a $2.2 million
fund for consumers who received unwanted calls or texts from the Defendant.
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY
JOSHUA SOMOGYI AND
KELLY WHYLE SOMOGYI,
individually and on behalf of
all others similarly situated,
Plaintiffs,
vs.
FREEDOM MORTGAGE CORPORATION,
Defendant.

)
)
)
)
)
)
)
)
)
)
)
)

17-CV-06546-RMB-JS

Camden, NJ
February 19, 2020
3:05 p.m.

TRANSCRIPT OF MOTION HEARING
BEFORE THE HONORABLE JOEL SCHNEIDER
UNITED STATES MAGISTRATE JUDGE
APPEARANCES:
For the Plaintiffs:

LAWRENCE LEDERER, ESQUIRE
LANE L. VINES, ESQUIRE
BERGER MONTAGUE PC
1818 Market Street, Suite 3600
Philadelphia, PA 19103
BRIAN H. MAHANY, ESQUIRE
MAHANY LAW FIRM
8112 West Bluemound Road
Suite 101
Wauwatosa, WI 53213

For the Defendant:

MICHAEL W. MCTIGUE, JR., ESQUIRE
AKIN GUMP STRAUSS HAUER &
FIELD LLP
Two Commerce Square
2100 Market Street, Suite 4100
Philadelphia, PA 19103

Audio Operator:

SARAH ECKERT

Transcribed by:

DIANA DOMAN TRANSCRIBING, LLC
P.O. Box 129
Gibbsboro, NJ 08026
Office: (856) 435-7172
Fax:
(856) 435-7124
Email: dianadoman@comcast.net

Proceedings recorded by electronic sound recording;
transcript produced by transcription service.
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3

Colloquy

1

(The following was heard in open court at 3:05 p.m.)

2

THE COURT:

We're on the record.

This is the matter

3

-- I can't pronounce it -- Somogyi vs. Freedom Mortgage

4

Corp., Docket No. 17-6546.

5

Can we have the entries for the plaintiff, please.

6

MR. LEDERER:

7

THE COURT:

Yes, Your Honor.
It's the custom in this court to stand.

8

I know it may be different in Philadelphia, but in this court

9

they stand.

10

MR. LEDERER:

Apologies, Your Honor.

Absolutely,

11

yes, Your Honor.

12

Berger Montague, for the plaintiffs and the proposed

13

settlement class.

14

of Berger Montague and Brian Mahany of Mahany Law.

15
16

May it please the Court, Larry Lederer,

With me are my colleagues Lane Vines, also

MR. MCTIGUE:

Good afternoon, Your Honor.

Michael

McTigue, Akin Gump, for Freedom Mortgage.

17

THE COURT:

Okay.

You can sit down, gentlemen.

18

So we're here for argument on plaintiffs' motion for

19

preliminary settlement approval.

20

circumstances, the Court will rule on the record today, to be

21

confirmed in a Court order.

22

Barring unforeseen

Let me just make sure we're on the same page about

23

what the Court's responsibility is with regard to this motion

24

and what it's going to rule upon.

25

me.

Okay?

If I miss anything, tell
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Colloquy

1

MR. LEDERER:

2

THE COURT:

Yes, Your Honor.

Thank you.

One -- this is a preliminary settlement

3

approval, of course.

4

for class certification have been met.

5

counsel.

6

least preliminarily, are fair, reasonable, adequate, and in

7

the best interest of the class.

8

Appoint the settlement administrator.

9
10

One, that the requirements of Rule 23
Two, appoint class

Three, determine that the settlement terms, at

Approve notice to the class.

There might be -- let me just see if there's
anything else.

11

Determine that the notice is the best notice that is

12

practicable.

Identify -- confirm that all agreements made in

13

connection with the proposed settlement have been identified.

14

And did I miss anything, counsel?

15

MR. LEDERER:

Your Honor, I -- I think that that is

16

very comprehensive with potentially also the addition to

17

establish the date, time, and place of the final approval

18

hearing, subject to Your Honor's approval preliminarily

19

regarding the settlement.

20
21

THE COURT:

We'll do that.

That will be the last

thing we do.

22

I've read your papers.

I read the revised papers.

23

Thank you very much for sending them to me; they were well

24

done.

25

Just a point of clarification.

I notice that the
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Colloquy

1

revised papers weren't filed on the record.

2

reason why I shouldn't file those on the docket, do you?

3

MR. LEDERER:

I don't see any

No, Your Honor, there's no reason why

4

you shouldn't file them on the docket.

5

submit them to chambers and -- and subject to what chambers

6

-- what Your Honor wanted to do with them at that point.

7

there is no reason whatsoever to not have them filed on the

8

docket.

9

Our thinking was to

But

And, in addition, the settlement stipulation defines

10

the original proposed preliminary approval order as being in

11

a form that -- that the Court could approve in a manner

12

that's substantially similar to the original proposed

13

preliminary approval order.

14

proposed preliminary approval order is substantially similar,

15

but there's absolutely no reason why it can't be filed also

16

on the docket.

17

THE COURT:

Okay.

So we think that the revised

We'll take care of that.

I think

18

it should be filed on the docket, all the papers that the

19

Court considered.

20

MR. LEDERER:

21

THE COURT:

22
23

Yes, Your Honor.
So we're on the same page, what has to

be resolved and decided today.
I have a couple of questions, but I think we ought

24

to just put on the record what you have to say, keeping in

25

mind the Court has read the papers, thinks it understands
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Lederer - Argument

1

what the issues are and the facts are, but I think you ought

2

to clarify any points you want to make on the record.

3
4

MR. LEDERER:

Yes, Your Honor.

Thank you.

Would

you like me to stay here or come up to --

5

THE COURT:

6

MR. LEDERER:

You can stay right there.
Okay.

So I guess I would start by

7

noting that the specific requests that Your Honor just

8

articulated are exactly what is being requested right now

9

with plaintiffs' motion.

10

Plaintiffs' motion proposes a preliminary approval

11

of the settlement consisting of a non-reversionary cash

12

payment of nine and a half million dollars plus what we

13

submit to the Court is substantial, real, and concrete

14

corporate remedial relief, the bottom line of which is

15

designed to -- to strengthen this defendant's compliance

16

policies with -- with the TCPA, including among other things

17

reporting directly to the CEO.

18

As Your Honor noted, the proposed settlement is set

19

forth in full in the parties' settlement agreement dated July

20

31, 2019 that's already filed with the Court on August 1st,

21

2019, and that's at Docket 89-4-ECF, pages 2-37.

22

no other agreements in connection with this settlement that

23

haven't been identified.

There are

24

Plaintiffs' motion to preliminarily approve the

25

settlement is unopposed, we've been advised by defendant
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Lederer - Argument

1

Freedom Mortgage prior to filing it.

2

preliminary approval order, we've been advised by defendant's

3

counsel, defendant also approves.

4

plaintiffs have also submitted declarations also specifically

5

supporting the settlement, and they're in the record attached

6

to my declaration at Dockets 89-7, 89-8, and 89-9.

7

The revised proposed

And each of the three

There is a substantial procedural history that

8

preceded the settlement.

There has been a substantial

9

exchange of information, including relating to plaintiffs'

10

claims and the defendant's defenses.

11

has gone through two separate round -- two separate motions

12

to dismiss, one in the Somogyi action and the other a

13

separate motion directed to the Sieleman action.

14

For example, the case

There has briefing preceding the Court's rulings on

15

the motions to dismiss.

16

been substantial discovery, both formal and informal.

17

has also filed a consolidated answer after the Somogyi and

18

Sieleman cases were consolidated by consent of the parties

19

and with the approval of the Court.

20

There was oral argument.

There has
FMC

The extensive discovery, very briefly, that preceded

21

this proposed settlement includes the exchange of thousands

22

of pages of documents and additional data.

23

which we mean, for example, telephone call spreadsheets that

24

plaintiffs obtained from FMC and also by subpoena to six

25

other phones.

Additional data
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Lederer - Argument

1

Plaintiffs deposed three present or former, at the

2

time there were two then current employees of FMC and one

3

former employee of FMC.

4

produced documents and were separately deposed by defendant

5

FMC, specifically in January of 2019.

6

additional discovery, interrogatories, requests to admit.

7

Each of the three plaintiffs

And there was

Plaintiffs also consulted with and had retained

8

experts regarding ATDS, Automated Telephone Dialing Systems

9

data mining and other issues.

And plaintiffs also, as Judge

10

Simandle noted in the rulings on the motion to dismiss, had

11

interviewed former FMC employees in connection with the

12

claims in this case.

13

formal and informal discovery that's -- that's taken place.

14

It's by no means all.

15

That's just a summary of some of the

The settlement was also preceded by three separate

16

mediations before -- before Judge Welsh.

17

sessions took place specifically on March 18, May 3rd, and

18

May 17, all in 2019.

19

following any of those mediations.

20

reached thereafter following additional direct negotiations

21

between Freedom and the plaintiffs.

22

The mediation

The settlement was not even reached
The settlement was only

The proposed settlement, in addition to the 9.5 non-

23

reversionary cash relief includes three elements of specific

24

corporate remedial relief, again designed to get -- to stop

25

the allegedly improper calls from taking place in the first
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Lederer - Argument

1

place.

2

The first is the designation of a senior manager to

3

be responsible for assuring FMC's compliance with the TCPA

4

who reports directly to the office of the CEO.

5

again would submit that that is real relief here because

6

among other things it implicates the CEO and what he or she

7

going forward will do with respect to TCPA compliance.

8
9

And we once

Second of the three prongs of corporate compliance
relief is the provision of additional training to FMC

10

employees and any outside vendors that FMC may use regarding

11

do not call lists and the making of telemarketing calls.

12

And the third is to establish, maintain, and

13

implement updated written procedures to facilitate TCPA

14

compliance regarding do not call policies and do not call

15

lists.

16

The settlement class is also defined clearly in the

17

-- we think clearly in the settlement stipulation at

18

paragraph 1.27 of the parties' stipulation, that's Docket 89-

19

4 at ECF page 12, to include all portfolio clients of FMC in

20

the United States whose mortgages FMC serviced and who during

21

the class period -- and the class period is September 1, 2013

22

through July 22nd, 2019 -- received one or more calls or

23

voicemails made by or on behalf of FMC to any one or more of

24

the clients' cellular, voice-over-Internet protocol,

25

residential, or land line phone numbers.
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1

10

The class has already been ascertained and

2

identified, as is typical in many different kinds of class

3

action settlements from antitrust to Fair Labor Standards

4

Act.

5

identified by Freedom Mortgage Corporation's own records and

6

consists of 1,524,198 current or former FMC portfolio

7

clients.

8
9

The class here has already been ascertained and

For the reasons set forth in our papers, and we're
happy to address any questions the Court may have concerning

10

it, we think the proposed settlement merits preliminary

11

approval from two perspectives, because it's both

12

procedurally fair under Amended Rule 23, and because it is

13

substantively fair under Amended Rule 23.

14

Our papers have -- have discussed each of the Rule

15

23 factors.

16

whether the Court will "likely be able to" finally approve

17

the proposed settlement, we think the likely will -- likely

18

be able to approve standard governing preliminary approval is

19

clearly satisfied in the circumstances before the Court.

20
21

We think that the bottom line standard, which is

Unless Your Honor wants to hear anything further or
Your Honor has --

22

THE COURT:

23

MR. LEDERER:

24

THE COURT:

25

A couple of questions.
Please.
Can you satisfy the Court that

discussions regarding the settlement were not conditioned on
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1

payment of attorneys' fees?

2

MR. LEDERER:

Absolutely, unequivocally yes.

To --

3

to this day, Your Honor, we have no agreement whatsoever, let

4

alone a substantive discussion with defendant Freedom

5

Mortgage, on any amount of fees that plaintiffs' counsel may

6

seek in connection with this settlement.

7

THE COURT:

Can you explain the mechanics of the

8

payment and the escrow agent and who the escrow agent is?

9

Let's assume for the sake of argument that the Court enters

10

the preliminary approval order, sets the date for the final

11

hearing, how does the escrow agent or administrator get the

12

$9.5 million and when?

13

MR. LEDERER:

The answer is -- is ultimately the --

14

the funds will be transferred pursuant to the settlement

15

stipulation.

16

FMC will advance the notice expenses as the -- as part of the

17

preliminary approval process, subject to the Court's

18

preliminary approval of the proposed settlement.

19

And the settlement stipulation provides that

So notice expenses get advanced.

The balance of the

20

funds, other than the notice expenses that will be advanced,

21

do not get paid right away.

22

fact, until according to the settlement the effective date is

23

reached.

24

any appeals -- the period of any appeals expires from the

25

Court's final approval of the proposed settlement.

They do not get paid at all, in

The effective date is defined to be the date that

And then
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1

thereafter, FMC has the obligation under the parties'

2

settlement agreement to pay the balance.

3

THE COURT:

To who?

4

MR. LEDERER:

Into the escrow fund, and the escrow

5

fund will -- is going to be maintained, as it is customarily

6

in many class action cases, jointly by class counsel and the

7

claims administrator, again subject to the approval of the

8

Court.

9
10
11

THE COURT:

Who is the escrow agent?

MR. LEDERER:

Class counsel and -- and the claims

administration firm.

12

THE COURT:

13

MR. LEDERER:

So what, does it go into a bank account?
Yes, it'll go into an account that

14

under the parties' settlement stipulation, it will go into an

15

account in which the net proceeds are invested in federally-

16

backed financial instruments.

17

typically what is done.

18

THE COURT:

19

MR. LEDERER:

So, yes, a bank account is

Yes, we -- yes, we --

Okay.
-- typically have used Huntington

20

Bank, for example, for many, many class action settlements

21

and they administer many, many class action settlements.

22

it is an escrow account.

23

And

The escrow agents are class counsel and the claims

24

administrator and we do that so that the claims

25

administrator, subject to final approval of the settlement,
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1

which is the phase we're talking about here because the net

2

proceeds will have been paid, so that the claims

3

administrator in turn can distribute the net proceeds pro

4

rata to authorize claimants as part of the -- the claims

5

administration and distribution process.

6
7

THE COURT:

amount of the attorneys' fees in connection with this motion?

8
9
10

MR. LEDERER:

with this motion.
THE COURT:

Okay.

MR. LEDERER:

14

THE COURT:

16

Do you have a copy of the revised

proposed order that you sent the Court?

13

15

No, sir, we're not asking for the

Court to approve the amount of attorneys' fees in connection

11
12

Are you asking the Court to approve the

Yes, Your Honor.
Can I ask you to turn to page 5,

paragraph 8.
(Pause)

17

MR. LEDERER:

18

THE COURT:

Your Honor said page 5, paragraph 8?
Look at the second sentence in that

19

paragraph.

20

approves the proposed notice of class action settlement,

21

application for attorneys' fees and costs, and court hearing,

22

etcetera, etcetera."

23

I'll just read it for the record.

"The Court

Do you believe, as the Court does, that we should

24

omit the application for attorneys' fees and costs from the

25

order?
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1

MR. LEDERER:

Respectively, no, sir.

No, Your

2

Honor, because that language is not asking the Court to

3

approve any fee motion at all.

4

asking the Court to approve the actual notice as titled.

5

if -- if we go and look to the -- to the notice as it's

6

actually titled, I believe the notice will also have in it

7

that it's a notice of plaintiffs' attorney fee application.

8
9

THE COURT:
here?

Okay.

That language instead is
And

So why are we being redundant

If we put in just notice of class action settlement,

10

which includes your -- or reference to your application for

11

attorneys' fees, why do we need this separate "application

12

for attorneys' fees and costs?"

13

The Court is concerned that that may be read to

14

approve the application for attorneys' fees at this time,

15

which is something the Court is not addressing.

16

MR. LEDERER:

The plaintiffs would have no objection

17

to a -- to whatever change along those lines the Court -- the

18

Court wants to make.

19

track verbatim the title of the proposed notice, so it goes

20

on to say, you know, and court hearing, which I think is also

21

part of the verbatim title of the proposed long form notice.

22

I would only note that it just tries to

So we were only intending in paragraph 8 of the

23

proposed revised preliminary approval order to state verbatim

24

the title of the proposed notice.

25

change it in paragraph 8 along the lines that the Court said,

If the Court wants to
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1

plaintiffs have no objection whatsoever.

2

THE COURT:

Okay.

Can I ask your office, because I

3

only have a black-lined version of the order, that's the only

4

comment I have on the order right now, if you could just

5

email a clean copy to my office in Word, I guess it is, and

6

my office will make that change and enter the order.

7

MR. LEDERER:

8

THE COURT:

9

questions.

Absolutely, Your Honor.
Okay.

The Court doesn't have any other

If there's any other argument you want to make,

10

we'll hear it.

If defense counsel has any argument, of

11

course we'll hear it.

12

MR. LEDERER:

Nothing further from plaintiff.

13

MR. MCTIGUE:

I have nothing, Your Honor.

14

THE COURT:

Okay.

All right.

The record is closed.

15

This will serve as the Court's oral opinion on the present

16

motion before the Court to be confirmed in a Court order.

17

This matter is before the Court on plaintiffs'

18

motion for preliminary settlement approval, Docket No. 89.

19

In connection with this motion, the Court of course has

20

reviewed the original motion papers, the revised motion

21

papers, which the Court will put on the docket, held a

22

separate conference call with the parties before today's

23

hearing, and heard oral argument this date, February 29, 2019

24

(sic).

25

To avoid any suspense, the Court will grant the
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1

motion and enter the order with slight adjustments, and this

2

will serve as the Court's justification for the order to be

3

entered.

4

By way of brief background, this action was filed on

5

August 30, 2017 by the Somogyi plaintiffs.

On December 14,

6

2017 Sieleman filed a related class action.

The two cases

7

were consolidated.

8

action complaint was filed on March 4th, 2019.

9

The consolidated second amended class

Briefly, plaintiffs generally allege defendant

10

violated the Telephone Consumer Protection Act, 47 United

11

States Code, Section 227.

12

that the case was vigorously and appropriately and

13

professionally litigated by both sides as reflected in the

14

extensive docket entries.

15

litigation since its inception.

16

This Court has personal knowledge

This Court has managed the

The Court is satisfied that the parties have engaged

17

in good faith settlement negotiations involving an

18

independent third party mediator, retired Magistrate Judge

19

Welsh.

20

As a general matter, the settlement involves a

21

payment of $9.5 million to the plaintiff class plus corporate

22

compliance relief as set forth in plaintiffs' motion.

23

The proposed class definition is set forth in the

24

papers in the proposed order.

The Court will not read it

25

into the record; the record speaks for itself.

But the class
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1

inclusive time is September 1, 2013 to July 22nd, 2019, and

2

it's been represented to the Court that there are

3

approximately 1.5 million potential members of the

4

plaintiffs' class.

5

One, the Court finds that the requirements of Rule

6

23 for class certification have been preliminarily met, and

7

that plaintiff and defendant will likely satisfy the Court

8

that they're able to satisfy the requirements in Rule 23(a),

9

numerosity, commonality, typicality, and adequacy, and the

10

predominance requirement in Rule 23(b)(3).

11

for itself.

12

the same or similar calls.

13

Numerosity speaks

Commonality and typicality, we're talking about

The Court is satisfied that plaintiffs' counsel and

14

proposed class counsel have adequate experience and abilities

15

to represent the class.

16

Larry Lederer and Lane Vines of Berger Montague and Brian

17

Mahany to serve as class counsel.

The Court preliminarily appoints

18

The Court finds that the predominance, superiority,

19

and ascertainability requirements in Rule 23(b)(3) have been

20

met.

21

The Court is completely satisfied that the

22

settlement terms as proposed are fair, reasonable, adequate,

23

and in the best interest of the settlement class.

24

this determination, the Court has applied all Girsch, G-I-R-

25

S-C-H factors and the amendments in Amended Federal Rule

In making
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1

23(e)(2).

2

The Court is satisfied, as it noted, from a

3

procedural and substantive viewpoint that the settlement

4

terms are fair, reasonable, adequate, and in the best

5

interest of the settlement class.

6

The Court has reviewed in detail the notice of class

7

action settlement, and claim, and release form, and summary

8

notice.

9

notice practicable under the circumstances.

The Court finds that the proposed notice is the best
Of course, it is

10

direct mailing to the class members.

11

proposed, in accordance with the Court's request, that

12

provisions be made that if an initial mailing is not

13

successful, that there be a second opportunity to notify the

14

potential class members.

15

And the parties have

Based on the records submitted to the Court, the

16

Court finds that Heffler is qualified and therefore is

17

appointed as the settlement administrator.

18

settlement papers, their fees are capped at $500,000 and an

19

application must be made to the Court to seek a payment above

20

that amount.

21

As noted in the

The proposed order appropriately requires that CAFA

22

notice be given, and of course it's been made clear during

23

this oral argument that the Court is not ruling on the

24

application for attorneys' fees at this time.

25

The Court finds that the notice satisfies the
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1

criteria in Rule 23(c) that it clearly and concisely state in

2

plain and easily understood language what Rule 23 requires.

3

Notice, of course, is being given in a reasonable manner to

4

all class members.

5

on the record at this oral argument that there are no other

6

agreements made in connection with the proposed settlement.

7

And it has been confirmed in writing and

So, in sum, the motion will be granted.

An

8

appropriate order will be entered.

If you email that to me

9

today, counsel, it will be entered either today or tomorrow.

10

Why don't we discuss dates, now that it's confirmed

11

that the motion has been approved.

12

the supplemental revised submission the parties gave the

13

Court, which sets forth an excellent timeline of what is

14

going to happen in this case.

15

through and make sure we satisfied the requirements.

16

I'm looking at page 9 of

Let's see if we can work this

Am I correct that the final hearing cannot be

17

scheduled until at least 20 plus 60 days, which is 80 days,

18

or is my math off?

19

MR. LEDERER:

So, Your Honor, at page 10 of the

20

revised proposed preliminary approval order, and I'm not sure

21

this answers Your Honor's question directly, but --

22

THE COURT:

23

MR. LEDERER:

24

THE COURT:

25

MR. LEDERER:

160 days.
Yes, sir.
Why 160 days?
So one key issue is, we want to be
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1

sure to have sufficient time for the proposed final

2

settlement approval papers to be filed with the Court out

3

there and available so that class members can read them if

4

they want to, come in to Your Honor and object.

5

THE COURT:

Okay.

6

for it.

7

half months out, right?

8
9

I'm all for it.

Okay.

I'm all

So it looks like we're looking at least five and a

MR. LEDERER:

So I -- I need some help on the math

there myself, Your Honor.

The answer -- the answer,

10

according to Mr. Vines, is correct.

11

Yes, sir, Your Honor, five and a half months sounds -- sounds

12

correct.

13

THE COURT:

14

MR. LEDERER:

It's like 5.3 months.

Does that take us to August?
Early August, yes, but we also are

15

sensitive to the Court's many demands and abide by and defer

16

to the Court's schedule.

17

yes, Your Honor, early August is fine from the perspective of

18

the plaintiffs.

19

THE COURT:

So there is some flexibility, but,

I'm looking at my calendar now, counsel.

20

So it's five months plus 10 days.

21

want to cut us short, and I know people take vacations in

22

August, so let me see if I can set a date in September.

23

about September 10 at 2:00 for a final hearing?

24
25

MR. LEDERER:
plaintiffs.

I don't want to -- I don't

That's fine, Your Honor, with the

How
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1

THE COURT:

Okay, September 10 at 2 p.m.

And then

2

the other deadlines will fall in place from that date and the

3

date the order is entered, probably tomorrow.

4

MR. LEDERER:

Precisely, Your Honor.

The other

5

dates follow from the date the final approval hearing is

6

scheduled, absolutely.

7

attempt to fill them in, in the --

8

THE COURT:

9

Okay.

And if Your Honor would like, we can

That would be great; I would love that.

There's one more issue I want to address, but

10

I want to make sure I address all of your issues before I

11

raise my last issue.

12

MR. LEDERER:

I think from the plaintiffs'

13

perspective, we -- we understand where the Court wants us to

14

go.

15

addition to what's already been stated, Your Honor, is that

16

in order to compute the dates, which can be a challenge, too,

17

for us too and we want to make sure and run them by defendant

18

Freedom Mortgage, we would ask that we be able to submit the

19

revised proposed approval order to you rather than today, can

20

we get it done by tomorrow?

21
22

And I guess the -- the only thing that comes to mind in

THE COURT:

No problem.

If

you need more time, --

23

MR. LEDERER:

24

THE COURT:

25

No problem whatsoever.

Thank you.
-- I want to get you paid, counsel.

sooner you get me the order, the sooner I'll enter it.

So

The
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1

that's fine.

2

MR. LEDERER:

3

THE COURT:

4

fine.

Email it.

5

that would be great.

Thank you, Your Honor.
Tomorrow or the day after is perfectly

I think you can send it to my assistant and

6

MR. LEDERER:

7

THE COURT:

8

MR. LEDERER:

9

THE COURT:

Thank you, Your Honor.
Okay.

Last issue.

Yes.
My deputy has heard me say this a

10

million times.

11

keep my cards close to my vest.

12

that I do have a concern about the attorneys' fees claim in

13

the case.

14

fair and reasonable.

15

I'm not a very good poker player, so I don't
I want to let counsel know

I want to be satisfied that the proposed fee is

I wholeheartedly agree 100 percent that plaintiffs'

16

lawyers should not be penalized because they worked

17

efficiently and appropriately to get a very fair settlement,

18

and if it means that they're paid more than their lodestar,

19

so be it.

20

what the lodestar is in this case, and the case law instructs

21

that there has to be -- there should be some relationship

22

between the two.

23

I don't have a problem with that.

I don't know

And another issue I have, and I don't know how to

24

express this.

I've -- I've tried a million ways in my own

25

mind to try and articulate it, but I can't articulate it very
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1

well.

2

I'll do my best.
I've approved settlements, lump sum settlements in

3

the past and -- but most often the settlements that are

4

presented to the Court is, here's the sum that goes to the

5

class and the parties have agreed that the plaintiffs will

6

make this application for fees -- I'll pick a number, $100 --

7

and defendants are not going to object.

8

usually presented.

9

lump sum with the appropriate contingent fee on the lump sum.

10

That's how it's

In this case obviously the proposal is a

So let's take, for example, the $500,000 for the

11

administrator.

12

getting a fee for the 500 on the $500,000 that goes to the

13

administrator.

14

separate and plaintiffs don't get a payment for that.

15

don't know how to articulate it, but that's one issue that I

16

just have to be satisfied that's fair to the class.

17

In effect, under plaintiffs' proposal they're

But in the usual case I have, that's totally

I think -- let's make no bones about it.

I

As far as

18

these TCPA cases go and what is an -- what's anticipated, the

19

number of claim forms they're going to get, the participants

20

in the class are going to get a very, very reasonable sum

21

comparatively to what we usually see in these cases.

22

doesn't bother me; that's fine.

23

That

So to your credit, you did a terrific job for your

24

class.

But I just have this hangup about the administrator's

25

fee and plaintiff in essence getting a piece of that.

And
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1

maybe at the end of the day I'll approve the fee, I don't

2

know.

3

and of course it's not going to be -- if it's $200,000, then

4

the proposed fee is way out of whack.

5

fee is going to be somewhere between one and two million,

6

that's my guess.

7

and I'll check it out.

8
9

I just don't know what the lodestar is.

I don't know.

If it's --

More than likely the

And I'll do some research

But the reason I'm raising it, the same reason we
had the conference call the other week, is because I just

10

don't want there to be any surprises.

11

you wouldn't do this, but when you submit your application

12

for fees, it's not a pro forma application.

13

going to look very closely at it.

14

So when -- and I know

The Court is

Again, I agree a hundred percent that plaintiffs

15

deserve to be compensated for the settlement fairly and

16

reasonably.

17

the lodestar; that doesn't bother me in the appropriate case,

18

but I just don't know what it is in this case.

19

I have no problem, zero problem paying more than

So I just wanted to put my cards on the table

20

knowing you gentlemen and the counsel in this case and the

21

firms involved, I know we weren't going to get a pro forma

22

application, but I'm just putting you on notice that the

23

Court is going to look very closely at the attorney fee

24

application.

25

That's all I want to say.

MR. LEDERER:

If I may, Your Honor, we very, very
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1

much appreciate and respect the Court's quite clear

2

articulation of concerns on attorneys' fees, and we will do

3

anything but make a pro forma submission.

4

very carefully the Court's clear articulation, and we believe

5

we -- we will come back to Your Honor at the appropriate time

6

and we hope to satisfy each of Your Honor's concerns.

7

THE COURT:

8

MR. LEDERER:

9

THE COURT:

10

We will consider

I expect no less.
Thank you, Your Honor.
Counsel, for the good of the order,

anything else we need to address?

11

MR. MCTIGUE:

12

THE COURT:

No, Your Honor.
Thank you very much.

I commend you on a

13

very appropriately litigated case.

14

professionals do and your clients on both sides of the V

15

deserve -- hopefully should recognize that.

16

to getting your order whenever you get it to me.

17

will be this week sometime.

18

we're adjourned.

19

MR. LEDERER:

20

(Proceedings concluded)

21
22
23
24
25

This is what

I look forward
I assume it

And I wish you good luck, and

Thank you, Your Honor.

* * * * *
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
JOSHUA SOMOGYI, KELLY
WHYLE SOMOGYI and STEWART
SIELEMAN, on behalf of themselves
and all others similarly situated,
Plaintiffs,

Case No. 1:17-cv-06546-RMB-JS

CLASS ACTION
JURY TRIAL DEMANDED

v.
FREEDOM MORTGAGE CORP.,
Defendant.
DECLARATION OF LAWRENCE J. LEDERER CONCERNING
RELATED PENDING OR CLOSED CASES
I, Lawrence J. Lederer, hereby declare under penalty of perjury pursuant to
28 U.S.C. § 1746 that the following is true and correct to the best of my knowledge
and belief:
1.

I am a shareholder of Berger Montague PC. I represent Plaintiffs 1 and

the Settlement Class in this Action. See Dkt. 96 ¶ 4.
2.

I submit this affidavit on behalf of Plaintiffs in response to the Court’s

Letter Order filed February 24, 2020. Dkt. 95.
3.

Plaintiffs are not aware of any pending or closed cases against

defendant Freedom Mortgage Corp. (“FMC”) addressing the subject of this case
1

Unless otherwise stated, all capitalized terms used herein are as defined in
the Stipulation and Agreement of Settlement filed with the Court on August 1,
2019 (Dkt. 89-4) (the “Settlement Agreement”).
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other than this litigation and, according to FMC, the following three other cases:
Londono v. Freedom Mortgage Corp., C.A. No. 8:19-cv-01308 (M.D. Fla.) (case
dismissed by Order Feb. 24, 2020); Bell v. Freedom Mortgage Corp., Bkr. No. 14bk-11581 (M.D. Fla.); and Mollnhauer v. Freedom Mortgage Corp., 15-cv-00162
(N.D. Ga.).
4.

To research this issue, I coordinated with counsel for defendant FMC

and had a paralegal research the federal court’s PACER system and Westlaw. I
was also advised that FMC is or was a party in certain litigation and other
proceedings not involving claims under the Telephone Consumer Protection Act
(the “TCPA”), but that the above three cases are the only other pending or closed
cases alleging TCPA claims against FMC.
Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the
foregoing is true and correct to the best of my knowledge and belief.
Executed this 29th day of May, 2020.
/s/ Lawrence J. Lederer
Lawrence J. Lederer

2
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
JOSHUA SOMOGYI, KELLY
WHYLE SOMOGYI and STEWART
SIELEMAN, on behalf of themselves
and all others similarly situated,

Case No. 1:17-cv-06546-RMB-JS

Plaintiffs,
v.
FREEDOM MORTGAGE CORP.,
Defendant.

DECLARATION OF PROFESSOR JACOB HALE RUSSELL
IN SUPPORT OF PLAINTIFFS’ MOTION
FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT
I, Jacob Hale Russell, declare and state as follows:

I. Introduction
1. I am associate professor of law at Rutgers Law School. I was retained in July
2019 by Berger Montague, on the basis of my expertise on corporate
governance and consumer protection law. The firm asked me to evaluate and
opine on the proposed corporate compliance relief component (further
described in ¶ 11 below) of the proposed settlement in the above-captioned
matter. I submit this Declaration in support of Plaintiffs’ Motion for Final
Approval of Class Action Settlement.

p. 1
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2. I am a law professor whose scholarly research focus is corporate governance,
corporate compliance, and consumer protection. I describe my background
below. The views expressed in this Declaration are based on my experience
and background, research into the Telephone Consumer Protection Act
(“TCPA”), 47 U.S.C. § 227, and TCPA litigation, and my review of the
Settlement Agreement, other materials describing the proposed settlement,
and other case files identified below (see ¶ 7).

3. I reserve the right to revise or supplement this Declaration if I become aware
of additional information. I receive my regular hourly fee of $750 for my work
on this matter. As a courtesy I have discounted my rate to $700 per hour for
work billed beyond the first 10 hours. The opinions set forth in this
Declaration are my own, and the receipt of my fee is not contingent upon my
opinions or whether the Court approves the settlement.

4. In my opinion, the corporate compliance relief in the proposed settlement
provides a novel and significant benefit to members of the settlement class, is
meaningfully related to the purpose of the TCPA statute, and contributes
substantial additional value to the adequacy of the proposed settlement. The
remainder of this Declaration will set forth my background and qualifications,
followed by my analysis of the corporate compliance relief.

II. Credentials and Documents Reviewed
5. I am a law professor. I am also an attorney, admitted to practice in the state of
Massachusetts and inactive in the state of New Hampshire. I received my J.D.
p. 2
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from Stanford Law School. I also hold an A.B. degree from Harvard
University and a S.M. from M.I.T. I practiced corporate law in Massachusetts.
I later taught law at Stanford Law School, and now teach and am a member
of the faculty at Rutgers Law School in Camden, N.J. which I joined in 2016.
6. My academic specialties include corporate law, corporate governance,
corporate compliance, and consumer protection. At Rutgers and previously at
Stanford, I have primarily taught courses relating to business law, including
Business

Organizations,

Securities

Regulation,

Advanced

Business

Organizations, and Corporate Governance and Practice Seminar. I have been
involved in a number of governance and compliance education and research
initiatives during my time at Rutgers and previously at Stanford.
7. In preparing this report, I reviewed the following publicly-filed docket
materials pertaining to this case:
a. Preliminary Approval Order (Feb. 24, 2020, Dkt. No. 96), including
Exhibits (Notice, Claim Form, and Summary Notice)
b. Letter Order (Feb. 21, 2020, Dkt. No. 95)
c. Plaintiffs’ Motion for Preliminary Approval of Class Action Settlement
(Aug. 1, 2019, Dkt. No. 89), including all Exhibits (including
Settlement Agreement) and all attached Declarations; Amendment to
Motion (Feb. 20, 2020, Dkt. No. 93)
d. Answer to Consolidated Second Amended Class Action Complaint
(April 12, 2019, Dkt. No. 85)
e. Consolidated Second Amended Class Action Complaint for Damages
and Injunctive Relief (March 4, 2019, Dkt. No. 80)

p. 3
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f. Discovery Confidentiality Order1 (Nov. 15, 2018, Dkt. No. 70)
g. Opinion on Motion to Dismiss (Aug. 2, 2018, Dkt. No. 46) and Opinion
on Motion to Dismiss in related case, subsequently consolidated with
this case (Sieleman v. Freedom Mortgage Corporation, 2018 WL
3656159, Aug. 2, 2018).
8. I also reviewed other items that are not part of the docket of this case including
cases and published scholarly work. I cite several such works on the purpose,
design, and effectiveness of corporate compliance programs in the text below.
9. In consideration of the Court’s letter order of February 21, 2020, I reviewed
the Feb. 13, 2020 opinion in Ward v. Flagship Credit Acceptance LLC, C.A.
No. 17-2069, 2020 WL 759389 (E.D. Pa. Feb. 13, 2020).
10. I reviewed court opinions, descriptions of settlement agreements, and
portions of the dockets for a number of other TCPA cases for comparison
purposes, as discussed in ¶¶ 25-30 below.

III. Evaluation of the Settlement
11. The proposed Settlement Agreement in this case provides for corporate
compliance relief in § 3.1. In particular, Freedom Mortgage Corp. (“FMC”),
the Defendant, is required to take the following steps within 180 calendar days
after the effective date:

As part of my retainer, I signed the Agreement to be Bound to the Discovery Confidentiality Order. My work to
date has not relied on any Confidential Material as described in the Discovery Confidentiality Order.

1
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“(a) designate a senior manager to be responsible for assuring
FMC’s compliance with the TCPA. That person will report directly
to the office of the CEO;
(b) provide additional training concerning the TCPA’s do-not-call
(‘DNC’) lists to ensure that all FMC employees, as well as all
external third-party vendors of FMC (including any newly hired
such vendors) that make marketing calls for or on behalf of FMC,
adhere to FMC’s DNC List; and
(c) establish, maintain, and implement updated written procedures
to facilitate TCPA compliance regarding DNC policies and DNC
lists.”

12. In my view, the compliance program described in § 3.1 of the Settlement
Agreement provides meaningful relief to the settlement class and is closely
calibrated to its intended goal of reducing the likelihood of TCPA violations
in the future. I came to this conclusion after considering the design of the
compliance relief based on four categories of analysis: first, general principles
of the design of corporate compliance programs; second, the nature and
purpose of the TCPA statute; third, the relevance of the relief to the settlement
class; and fourth, a consideration of the relief in light of the settlement as a
whole and in comparison to other TCPA settlements. Each of these categories
of analysis contributed to my view that the corporate compliance relief adds
to the adequacy of the proposed settlement, and I will discuss each in turn.

p. 5
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A. General Principles of Corporate Compliance Design

13. According to one common definition, corporate compliance “refers to the
processes by which an organization polices its own behavior to ensure that it
conforms to applicable rules.” Geoffrey Miller, The Law of Governance, Risk
Management, and Compliance (2nd ed., Wolters Kluwer 2017). Compliance,
in other words, is not simply an outcome—that a company follows the law—
but rather a set of processes that prospectively seeks to reduce the likelihood
of violations of governing laws. The Settlement Agreement’s prospective
relief in § 3.1 is best viewed as an enhanced compliance program—in other
words, not just an agreement to refrain from future TCPA violations, which
would simply restate existing law, but rather a binding agreement to
implement a set of processes designed to reduce the likelihood of future
violations.
14. I analyzed the proposed compliance program in light of corporate governance
best practices. Experts in the compliance field often begin their evaluations of
the efficacy of a compliance program by reference to the Department of
Justice’s “Evaluation of Corporate Compliance Programs” memorandum
(hereafter the “Compliance Evaluation Memorandum”).2 This document was
first circulated by the Department in early 2017, and in April 2019 was
updated and expanded into a guidance document, without major changes to
its substantive provisions. Although by its terms it was authored specifically
to provide guidance to prosecutors making decisions about appropriate

2

The most recent version of the memorandum is available on the Department of Justice’s website:
https://www.justice.gov/criminal-fraud/page/file/937501/download (last accessed March 29, 2020)

p. 6
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penalties in corporate prosecutions, in practice, it is widely referred to by
practitioners and academics as a framework of core questions to begin the
evaluation of a compliance program.

15. The Compliance Evaluation Memorandum makes clear that there is no onesize-fits-all design for a compliance program, and the evaluation of a
compliance program must ultimately center on its actual implementation.
However, it describes a number of criteria to consider with respect to the
overall design. I identified the following criteria as especially relevant to
evaluating the planned structure of the proposed corporate compliance relief
in the proposed settlement:

a.

whether the company sends a “clear message that misconduct is not
tolerated,” including training of the workforce (p. 3 of the Compliance
Evaluation Memorandum)

b.

whether comprehensive policies exist that relate to specific compliance
risks a company faces (p. 4)

c.

whether there is periodic training (p. 4)

d.

whether the compliance applies to its third-party relationships (p. 6-7)

e.

whether the company’s top leaders are committed to the compliance
program (p. 9), and whether those responsible for compliance have
“sufficient seniority” (p. 10) and a reporting structure to the CEO (p.
11).

p. 7
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f.

whether the company’s compliance program includes efforts to
remediate particular issues that have actually occurred (p. 17)

16. The corporate compliance relief described in the Settlement Agreement
directly addresses each of these criteria. In particular, the training program
directly speaks to the criteria described above in ¶ 15(a), (c), and (d).
Importantly, the training required under the Settlement Agreement includes
training for third-party vendors who may make phone calls, which is part of
the criteria described in ¶ 15(d). The provision’s requirement that the
designated manager report to the CEO speaks directly to the criteria described
in ¶ 15(c). It also contributes to the criteria described in ¶ 15(a), as a reporting
structure to the highest levels can signal the significance of TCPA compliance
to rank-and-file employees and suggest a “tone from the top,” which
academics and experts believe is critical in compliance design. The Settlement
Agreement’s requirements with respect to policy development and
implementation speak directly to the criteria described in ¶ 15(b) and (f). And
finally, because the Settlement Agreement is the result of actual litigation over
alleged TCPA violations, the program relates directly and aligns with the
criteria described in ¶ 15(b) and (f).

17. Importantly, this relief has teeth. The Settlement Agreement has been
publicly filed, and the corporate compliance relief is specifically and clearly
described in the settlement notice. In contrast to generic voluntary internal
compliance program, FMC’s obligations will be widely known, and its
obligations apply going forward ad infinitum with no time limitation. If FMC

p. 8
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were to violate the TCPA in the future, its failure to maintain required
corporate compliance controls would provide substantial evidence of willful
conduct in potential future litigation. The TCPA provides for treble damages
for willful or knowing conduct—a maximum fine of $1,500 per violation
instead of the usual $500. 47 U.S.C. § 227(b)(3).
18. In addition, a direct violation by FMC of the obligations of the corporate
compliance relief could be subject to enforcement by the original parties under
ordinary contract law and under the explicit terms of the Settlement (§ 10.20).
The settlement class that is party to the contract is defined broadly to include
all portfolio clients of FMC during the class period. As a result, FMC will
have substantial incentive to comply, and to make the corporate compliance
program robust, as compared with a generic internal compliance program,
where the external enforcement mechanisms are unclear and/or limited.

B. Purposes of the TCPA
19. I also considered the corporate compliance relief in light of the history,
purpose, and text of the TCPA, which further contributes to my opinion that
the compliance relief materially supplements and adds value on top of the cash
component of the settlement, for the benefit of the settlement class. The
TCPA’s primary purpose is to reduce the likelihood of residential
telemarketing. In passing the Act, Congress found that unrestricted
telemarketing constitute an “an intrusive invasion of privacy and … a risk to
public safety,” noted citizens’ widespread “outrage[] over the proliferation of
intrusive, nuisance calls to their homes from telemarketers,” and the need for

p. 9

Case 1:17-cv-06546-RMB-JS Document 101-9 Filed 06/02/20 Page 11 of 16 PageID: 1246

federal law designed to “control residential telemarketing practices.” P.L.
102-243, Sec. 2.

20. The TCPA, in other words, was designed to prevent improper telemarketing,
not simply to provide minimal ex post monetary relief to aggrieved customers.
The threat of monetary sanctions, of course, can provide some deterrent effect;
but a well-designed and structured ongoing compliance program may be even
more likely to deter future wrongdoing. That is because a compliance program
is directly tailored to avoiding the wrongdoing, and because the deterrence
effect of statutory sanctions is always dampened because of the cost and
uncertainty of litigation.

C. Benefits to the Settlement Class
21. Next, I considered the benefits provided by the corporate compliance relief
to the settlement class. I believe these benefits are substantial, and are
particularly compelling in the evaluation of the settlement’s adequacy because
they will even benefit those class members who do not obtain monetary relief.
22. Because it will reduce the likelihood of future unsolicited or unauthorized
calls, it provides a benefit to Settlement Class Members who are not
Authorized Claimants, as well to others outside the current class who may be
subject to FMC’s marketing efforts in the future.
23. In addition, because the settlement notice will be sent to members of the class
as directed by the Court, the settlement will serve to alert a large number of

p. 10
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recipients to the existence of the TCPA and their rights thereunder, which they
may well not have been aware of previously. The notice conspicuously
explains that telephone calls may violate the TCPA, and that FMC is taking
steps to ensure TCPA compliance. As such, if FMC makes future calls that
may violate the TCPA, those recipients will be on notice of their rights. This
should serve as an additional deterrent against future TCPA violations.
24. I also took note of the evidence in the record that the three named plaintiffs,
who the court has preliminarily appointed as the class representatives, not
only approve of the corporate compliance relief, but in fact sought it. This is
consistent with Congress’s findings when enacting the TCPA, that
inappropriate unsolicited telephone calls produce widespread public
dissatisfaction. It is thus not surprising that the plaintiffs would look
especially favorably on aspects of the settlement designed to reduce the
likelihood of future calls in violation of the TCPA. In their declarations filed
with the proposed settlement in August 2019, each of the named plaintiffs
took particular note of how the corporate compliance relief would help reduce
inappropriate calls. Joshua Somogyi and Kelly White Somogyi each take note
of the “specific improvements to FMC’s marketing call practices” as part of
why each considers the settlement “not only fair but an excellent result.”
Stewart Sieleman’s declaration notes that the compliance relief is, in his view,
among the most important aspects of the proposed settlement. He further notes
that he specifically asked Larry Lederer at Berger Montague to pursue
“potential improvements to FMC’s telephone marketing practices.” He
continues: “The specific improvements we obtained as part of the proposed
settlement should help all class members avoid getting unwanted marketing

p. 11
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calls going forward, and therefore I believe add real value to the overall
proposed settlement.” If these fairly represent the views of class members
more widely, which would be consistent generally with congressional
findings when enacting the TCPA, they provide further evidence of the
benefits of the corporate compliance relief.

D. Comparisons with Other TCPA Settlements

25. Because the settlement reflects a package deal with both monetary and nonmonetary elements, I considered the corporate compliance relief in the context
of the total Settlement Agreement. In formulating my opinion that the relief
substantially enhances the total settlement package, I researched and reviewed
other approved TCPA settlements.

26. Based on my research, it appears the proposed corporate compliance relief is
unique and provides a novel additional benefit to plaintiffs when compared to
other TCPA cases. I used LexisNexis’s Verdict & Settlement Analyzer to
identify and analyze recent settlements in TCPA matters. LexisNexis has
recorded information on 176 settlements between December 2001 and
October 2019 that involve the TCPA. LexisNexis reports that the average
settlement amount was $9.2 million (not adjusted for class size), comparable
to the settlement amount in this case. However, as far as I could identify in
the limited data provided by LexisNexis, no other settlement has obtained
similar corporate compliance relief.

p. 12
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27. I ran a variety of searches to try to identify whether other settlements included
similar forms of non-monetary relief. These searches produced no evidence
of other settlements that required comparable corporate compliance relief—
that is, specific and enforceable changes to corporate governance.

28. I identified nine settlements that included what parties or the court
characterized as “future” or “prospective” relief, such as promises or changes
that purported to decrease the likelihood of future TCPA violations. I
reviewed the LexisNexis case summaries for these nine cases, and in several
cases, I pulled up the court dockets and examined the settlement agreements
and the court opinions associated with approving the settlement agreements.

29. Unlike the corporate compliance relief contemplated in this case, I found no
evidence that any of these other relief provisions would have comparable
scope, effectiveness, or enforceability. For example, from the record I was
able to review, the agreements did not appear to provide guidance as to a
specific course of action for defendants to follow, unlike that described in ¶
11 above with respect to this settlement, or otherwise to change the corporate
governance practices that permitted the alleged violations of the TCPA to
occur in the first place. Despite these serious limitations, several parties and
courts cited such provisions favorably as part of their analysis of settlement
fairness. Based on the limited information I have, the prospective relief in
those cases was not calibrated to reduce future violations and thus did not
provide relief to the settlement class to the extent of the proposed corporate
compliance relief here. In several cases, they simply restate governing law.
p. 13

Case 1:17-cv-06546-RMB-JS Document 101-9 Filed 06/02/20 Page 15 of 16 PageID: 1250

Simply noting that defendants are required to comply with the TCPA is a
truism, not an added benefit to be weighed in settlement. In other cases, these
appear to give defendant credit for a course of action the defendant had
already decided to adopt to reduce its litigation risk. These included, for
instance, providing toll-free numbers for opting out of future calls, or vague
promises to implement unspecified measures to comply with the TCPA in the
future.

30. By contrast, for the reasons discussed in ¶¶ 11–18 above, I believe the
corporate compliance relief in this case should carry significant weight. It is
well designed with specific requirements and thus is likely to provide real
prospective relief, and it provides meaningful additional benefit to consumers,
rather than simply restating existing law. The comparison with these other
cases thus further reinforced my opinion that the corporate compliance relief
contemplated here further buttresses the adequacy of the proposed settlement.
IV. Conclusion
31. In my opinion, and for the reasons discussed above, the corporate compliance
relief in the proposed settlement adds considerable weight to the adequacy of
the proposed settlement. In my view it provides a significant benefit to class
members, as well as to individuals outside the class, and is thus a material and
valuable supplement to the monetary component of the settlement.
I declare under penalty of perjury of the laws of the United States that the
foregoing is true and correct to the best of my knowledge, information and
belief.

p. 14

Case 1:17-cv-06546-RMB-JS Document 101-9 Filed 06/02/20 Page 16 of 16 PageID: 1251

Case 1:17-cv-06546-RMB-JS Document 101-10 Filed 06/02/20 Page 1 of 4 PageID: 1252

EXHIBIT 7

Case 1:17-cv-06546-RMB-JS Document 101-10 Filed 06/02/20 Page 2 of 4 PageID: 1253

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
JOSHUA SOMOGYI, KELLY
WHYLE SOMOGYI and STEWART
SIELEMAN, on behalf of themselves
and all others similarly situated,
Plaintiffs,

Case No. 1:17-cv-06546-RMB-JS

CLASS ACTION
JURY TRIAL DEMANDED

v.
FREEDOM MORTGAGE CORP.,
Defendant.
SUPPLEMENTAL DECLARATION OF JOSHUA SOMOGYI
I, Joshua Somogyi, declare and state the following:
1.

I am one of the plaintiffs in this case and was appointed by the Court

as class representative in this action. I am over 18 years old and competent to
make this declaration.
2.

On February 24, 2020, the Court granted preliminary approval to the

settlement in this case. As part of preliminary approval, I submitted a declaration
dated July 29, 2019 that was filed with the Court (Dkt. 89-7). I submit this
supplemental declaration in support of plaintiffs’ motion to grant final approval to
the settlement and plaintiffs’ motion to approve an award of $3 million in total
attorneys’ fees to plaintiffs’ attorneys, or approximately 31.58% of the $9.5 million
settlement fund, and approve reimbursement of expenses to plaintiffs’ attorneys of
up to $85,000 and a service award of $5,000 to each of the three plaintiffs.
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3.

As I stated in my July 29, 2019 declaration, I, along with my wife and

co-plaintiff, Kelly Whyle Somogyi (“Kelly”), filed a class action complaint against
Freedom Mortgage Corp. (“FMC”) in this case in August 2017 via my attorneys at
Berger Montague and Mahany Law. Kelly and I have actively participated in this
case and consulted with our lawyers on many occasions throughout the case.
Among other things, I assisted my lawyers in getting information for the lawsuit
and the discovery process; produced documents; and was deposed by FMC’s
lawyers on January 8, 2019. To attend that deposition, I had to miss a day of work,
and I also took time consulting with my lawyers to prepare for it. Kelly was also
separately deposed by FMC’s lawyers. I also communicated with my lawyers
regarding the mediations that took place and the settlement which, in addition to
$9.5 million fund, includes specific improvements to FMC’s marketing call
practices which I believe are important and add significant value to the settlement.
I also was on standby and prepared to participate telephonically in the mediation
sessions.
4.

I support the Court granting final approval to my appointment as a

class representative and to the settlement. As I said in my July 29, 2019
declaration, I think this settlement is not only fair but an excellent result in the
circumstances especially with both the cash fund and the corporate reforms to

2
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FMC’s marketing, and given my understanding that there might be no recovery or
no class action certified by the Court in this case if the litigation continued.
5.

I also support the Court granting a total attorneys’ fee of $3 million.

That amount is approximately 31.58% of the settlement fund without even
factoring in the value of any of the corporate reform relief, and I think it is fair in
the circumstances of this case and given the work our attorneys did. I also support
the requested reimbursement of our attorneys’ litigation costs. And I also support
an award of $5,000 to me and each of my two co-plaintiffs as being fair given our
roles as plaintiffs, our work with our attorneys in this case, and our service to the
class.
I declare under penalties of perjury that the above is true and correct to the
best of my knowledge, information and belief.

/s/ Joshua Somogyi
Joshua Somogyi
Dated: May 28, 2020

3
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
JOSHUA SOMOGYI, KELLY
WHYLE SOMOGYI and STEWART
SIELEMAN, on behalf of themselves
and all others similarly situated,
Plaintiffs,

Case No. 1:17-cv-06546-RMB-JS

CLASS ACTION
JURY TRIAL DEMANDED

v.
FREEDOM MORTGAGE CORP.,
Defendant.
SUPPLEMENTAL DECLARATION OF KELLY WHYLE SOMOGYI
I, Kelly Whyle Somogyi, declare and state the following:
1.

I am one of the plaintiffs in this case and was appointed by the Court

as class representative in this action. I am over 18 years old and competent to
make this declaration.
2.

On February 24, 2020, the Court granted preliminary approval to the

settlement in this case. As part of preliminary approval, I submitted a declaration
dated July 29, 2019 that was filed with the Court (Dkt. 89-8). I submit this
supplemental declaration in support of plaintiffs’ motion to grant final approval to
the settlement and plaintiffs’ motion to approve an award of $3 million in total
attorneys’ fees to plaintiffs’ attorneys, or approximately 31.58% of the $9.5 million
settlement fund, and approve reimbursement of expenses to plaintiffs’ attorneys of
up to $85,000 and a service award of $5,000 to each of the three plaintiffs.
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3.

As I stated in my July 29, 2019 declaration, I, along with my husband

and co-plaintiff, Joshua Somogyi (“Josh”), filed a class action complaint against
Freedom Mortgage Corp. (“FMC”) in this case in August 2017 via my attorneys at
Berger Montague and Mahany Law. Josh and I have actively participated in this
case and consulted with our lawyers on many occasions throughout the case.
Among other things, I assisted my lawyers in getting information for the lawsuit
and discovery process; produced documents; and was deposed by FMC’s lawyers
on January 8, 2019. I am a self-employed mother of young children and, to attend
that deposition, had to miss my work that day and obtain other means that day to
care for my children as I said in my prior declaration, and I also took time
consulting with my lawyers to prepare for that deposition. Josh was also
separately deposed by FMC’s lawyers. I also communicated with my lawyers
regarding the mediations that took place and the settlement which, in addition to
the $9.5 million fund, includes specific improvements to FMC’s marketing call
practices which I believe are important and add significant value to the settlement.
I also was on standby and prepared to participate telephonically in the mediation
sessions, and frequently took the lead for Josh and me in having many discussions
with Mr. Lederer of Berger Montague especially concerning the settlement.

2
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4.

I support the Court granting final approval to my appointment as a

class representative and to the settlement. As I said in my July 29, 2019
declaration, I think this settlement is not only fair but an excellent result in the
circumstances especially with both the cash fund and the corporate reforms to
FMC’s marketing, and given my understanding that there might be no recovery or
no class action certified by the Court in this case if the litigation continued.
5.

I also support the Court granting a total attorneys’ fee of $3 million.

That amount is approximately 31.58% of the settlement fund without even
factoring in the value of any of the corporate reform relief, and I think it is fair in
the circumstances of this case and given the work our attorneys did. I also support
the requested reimbursement of our attorneys’ litigation costs. And I also support
an award of $5,000 to me and each of my two co-plaintiffs as being fair given our
roles as plaintiffs, our work with our attorneys in this case, and our service to the
class.
I declare under penalties of perjury that the above is true and correct to the
best of my knowledge, information and belief.

/s/ Kelly Whyle Somogyi
Kelly Whyle Somogyi
Dated: May 28, 2020
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
JOSHUA SOMOGYI, KELLY
WHYLE SOMOGYI and STEWART
SIELEMAN, on behalf of themselves
and all others similarly situated,
Plaintiffs,

Case No. 1:17-cv-06546-RMB-JS

CLASS ACTION
JURY TRIAL DEMANDED

v.
FREEDOM MORTGAGE CORP.,
Defendant.
SUPPLEMENTAL DECLARATION OF STEWART SIELEMAN
I, Stewart Sieleman, declare and state the following:
1.

I am one of the plaintiffs in this case and was appointed by the Court

as class representative in this action. I am over 18 years old and competent to
make this declaration.
2.

On February 24, 2020, the Court granted preliminary approval to the

settlement in this case. As part of preliminary approval, I submitted a declaration
dated July 29, 2019 that was filed with the Court (Dkt. 89-9). I submit this
supplemental declaration in support of plaintiffs’ motion to grant final approval to
the settlement and plaintiffs’ motion to approve an award of $3 million in total
attorneys’ fees to plaintiffs’ attorneys, or approximately 31.58% of the $9.5 million
settlement fund, and approve reimbursement of expenses to plaintiffs’ attorneys of
up to $85,000 and a service award of $5,000 to each of the three plaintiffs.
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3.

As I stated in my July 29, 2019 declaration, I filed a class action

complaint against Freedom Mortgage Corp. (“FMC”) in this case in December
2017 via my attorneys at Law Offices of Stefan Coleman. After I filed my case, I
understand it was consolidated with the first-filed Somogyi action and then my
separate case was dismissed. I have actively participated in this case and consulted
with Mr. Coleman and with lawyers at Berger Montague on many occasions
throughout this case. Among other things, I assisted my lawyers in getting
information for the lawsuit and discovery process; produced documents; and was
deposed by FMC’s lawyers in this case on January 9, 2019. To attend that
deposition, I had to miss work, and I also took time consulting with my lawyers to
prepare for that deposition. I also was on standby and prepared to participate
telephonically in the mediation sessions.
4.

I also communicated with my lawyers frequently regarding the

mediations that took place and the settlement, which consists of a $9.5 million
payment by FMC for the settlement class, plus specific improvements to FMC’s
marketing call practices. As my prior declaration stated, I discussed with
Mr. Lederer of Berger Montague seeking improvements to FMC’s telephone
marketing practices as part of the settlement. As I also stated then and continue to
believe, the specific improvements we obtained as part of the proposed settlement

2
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should help all class members avoid getting unwanted marketing calls going
forward which in my opinion adds real value to the settlement.
5.

I support the Court granting final approval to my appointment as a

class representative and to the settlement. As I said in my July 29, 2019
declaration, I think this settlement is not only fair but an excellent result in the
circumstances especially with both the cash fund and the corporate reforms to
FMC’s marketing, and given my understanding that there might be no recovery or
no class action certified by the Court in this case if the litigation continued.
6.

I also support the Court granting a total attorneys’ fee of $3 million.

That amount is approximately 31.58% of the settlement fund without even
factoring in the value of any of the corporate reform relief, and I think it is fair in
the circumstances of this case and given the work our attorneys did. I also support
the requested reimbursement of our attorneys’ litigation costs. And I also support
an award of $5,000 to me and each of my two co-plaintiffs as being fair given our
roles as plaintiffs, our work with our attorneys in this case, and our service to the
class.

3
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I declare under penalties of perjury that the above is true and correct to the
best of my knowledge, information and belief.

/s/ Stewart Sieleman
Stewart Sieleman
Dated: May 28, 2020

4
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
Case No. 1:17-cv-06546-RMB-JS
JOSHUA SOMOGYI, KELLY WHYLE
SOMOGYI and STEWART
DECLARATION OF DAVID M.
SIELEMAN, on behalf of themselves
KAUFMAN OF THE SETTLEMENT
and all others similarly situated,
ADMINISTRATOR (HEFFLER
CLAIMS GROUP, LLC)
Plaintiffs,
CONFIRMING IMPLEMENTATION
OF COURT-ORDERED NOTICE
v.
PLAN
FREEDOM MORTGAGE CORP.,
Defendant.

I, Dave M. Kaufman, hereby declare as follows:
1.

I am a Senior Director for Heffler Claims Group, LLC (“Heffler”).

Our business address is 1515 Market Street, Suite 1700, Philadelphia, PA 19102.
Our main telephone number is (215) 665-8870. I am over twenty-one years of age
and am authorized to make this Declaration on behalf of Heffler and myself. This
Declaration is based upon my personal knowledge as well as information provided
to me by my associates and staff.
2.

I submit this Declaration to demonstrate Heffler’s compliance with

regard to the notification duties of the Settlement Administrator as required by the
Stipulation and Agreement of Settlement (“the Agreement”) and this Court’s
Preliminary Approval Order dated February 24, 2020

(Document 96) (“the

Preliminary Approval Order”).
3.

Heffler was appointed as Settlement Administrator to provide

notification and administration services in the above-captioned matter, including:
(a) confirming or updating addresses for the list of potential Settlement Class
Case No. 1:17-cv-06546-RMB-JS
DECLARATION OF SETTLEMENT ADMINISTRATOR
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Members (“the Class List”) eligible to participate in the Settlement; (b) preparing
and sending a short-form email Notice to persons on the Class List that have a valid
email address; (c) preparing, printing and mailing the short-form Notice to persons
on the Class List that do not have a valid email address, but have a mailing address;
(d) logging and seeking new addresses for Settlement Class Members and remailing the short-form Notice to them if the original mailing was returned as
undeliverable; (e) tracking the written Requests for Exclusion; (f) collecting and
administering the claims submitted; and (h) such other tasks as Counsel mutually
agree or the Court directs Heffler to perform.
4.

On behalf of defendant Freedom Mortgage Corp. (“FMC”), Heffler

provided notice of the proposed Settlement reflected in the Settlement Agreement
pursuant to the Class Action Fairness Act 28 U.S.C. §1715(b) (“the CAFA Notice”).
At FMC’s direction and in accord with the Settlement Agreement, Heffler sent the
CAFA Notice, attached hereto as Exhibit A, and an accompanying CD containing
the documents required under 28 U.S.C. §1715(b)(1)-(8), to the Attorney General
of the United States and to the 50 state and the District of Columbia Attorneys
General, as well as the five territories, identified in the CAFA Notice via First-Class
Certified Mail, on August 9, 2019.
5.

Heffler opened and uses the post office box address of FMC

Settlement, c/o Settlement Administrator, P.O. Box 400, Philadelphia, PA 191050400 (“the Settlement P.O. Box”) to receive Requests for Exclusion, submitted
paper Claim Forms, inquiries, and other communications about the Settlement1.
Heffler set up and monitors the toll-free telephone number 1-833-930-2424 and the
website www.MortgageTCPASettlement.com (“the Settlement Website”), as listed

1

Due to the number of mailed Notices, Heffler also opened P.O. Box 7659, Philadelphia, PA 19101-7659 to receive
those that were undeliverable.
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in the short-form and long-form Notices for Settlement Class Members to contact
us with questions and/or to obtain more information.
6.

On April 24, 2020, Heffler set up, activated and continues to maintain,

the toll-free telephone number 1-855-486-7348 with an Interactive Voice Response
(IVR) system, allowing callers access to recorded, general information about the
Settlement and with the ability to transfer to a live agent. Through May 29, 2020,
the toll -free telephone system has logged a total of 1,437 calls representing a total
of 6,130 IVR minutes.
7.

On April 24, 2020, Heffler established and activated the Settlement

Website that provides an explanation of the Settlement and important dates; allows
for on-line Claim Form submission; and posts copies of: (i) the Preliminary
Approval Order; (ii) the Settlement Agreement; (iii) the long-form Notice; (iv) the
short-form Notice; and (v) the Claim Form.

Additionally, Class Counsel’s

Application for Attorney’s Fees will be posted to the Settlement Website promptly
after it is filed. Potential Settlement Class Members who learn of the Settlement
through any means are able to obtain copies of these documents through the
Settlement Website, 24 hours per day, even if they had not directly received a Notice
by mail or email. The Settlement Website continues to be fully operational and
fully functional.
8.

Heffler received text for the short- and long-form Notices, and

prepared drafts of the mailed short-form Notice, that were approved by counsel for
the parties. These Notices provided Settlement Class Members with adequate
information of the proposed Settlement and Settlement Class Members’ rights to
object to or be excluded from the Settlement Class. The Notices advised Settlement
Class Members of the Settlement, and that they could submit a written Request for
Exclusion postmarked by June 23, 2020, an Objection postmarked by June 23,
Case No. 1:17-cv-06546-RMB-JS
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2020, or obtain or submit a Claim Form by visiting the Settlement Website or by
calling 1-833-930-2424, and that completed Claim Forms must be submitted or
postmarked by June 23, 2020. Exemplars of these Notices are attached hereto as
Exhibit B.
9.

Heffler received the Class List from defendant FMC, which contained

the names, mailing addresses (if available) and email addresses (if available) of
1,524,198 proposed Settlement Class Members, of which 212 were duplicates and
42 were unactionable due to not having a mailing or email address. Heffler skiptraced the 42 unactionable and were able to obtain 26 addresses, which were mailed
a notice during the original notice mailing. A total of 472,266 proposed Settlement
Class Members with addresses only were processed, standardized and updated
utilizing the National Change of Address Database (“NCOA”) maintained by the
U.S. Postal Service (“USPS”). The NCOA contains change of address notifications
filed with the USPS. In the event an individual had filed a USPS change of address
notification, the address listed with NCOA was used in connection with the mailing
of the short-form Notice (“NCOA Processing”).
10.

On April 24, 2020, the short-form Notices were printed and mailed to

the 472,266 proposed Settlement Class Members contained in the Class List with
mailing addresses only (that is, those that did not contain an email address) via
postage prepaid, first-class U.S. Mail, and email Class Notices were sent via email
to the 1,051,704 Class Members contained within the Class List with an email
address. On May 22, 2020, a total of 134,423 short-form Notices were printed and
mailed (after NCOA Processing) to those Settlement Class Members whose initial
mailing bounced.
11.

Through May 29, 2020, a total of 5,036 mailed short-form Notices

were returned by the USPS as undeliverable. Of these: (a) a total of 483 were
Case No. 1:17-cv-06546-RMB-JS
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returned with forwarding addresses noted and were promptly re-mailed to those
proposed Settlement Class Members via postage prepaid, first-class U.S. Mail; and
(b) a total of 4,553 were returned without a forwarding address, and Heffler
researched the names and addresses through LexisNexis. Short-form Notices were
printed and mailed to the 3,331 for which an updated address was so obtained.
Those for which an updated address was not obtained through LexisNexis (or were
returned by the USPS as undeliverable after LexisNexis research) are deemed
“unlocatable” and no further processing was or will be performed as is customary
in many class action settlements.
12.

Heffler is responsible for receipt and logging of all written Requests

for Exclusion from the Settlement. Pursuant to the Preliminary Approval Order,
Requests for Exclusion are to be postmarked no later than June 23, 2020. Through
May 29, 2020, Heffler has received and logged a total of four (4) Requests for
Exclusion from purported Settlement Class Members. A list of these persons’
names is attached hereto as Exhibit C.
13.

Heffler is responsible for receiving, logging and processing of all

Claim Forms received. In addition to being able to submit an online Claim Form
through the Settlement Website, a Settlement Class Member may obtain a paper
copy of the Claim Form, either through the Settlement Website or by requesting a
Claim Form from Heffler directly and mailing the completed Claim Form to the
Settlement P.O. Box. The deadline to submit a Claim Form is June 23, 2020.
Through May 29, 2020, Heffler has received and logged a total of 49,705 Claim
Forms, as follows: (a) 24,605 Claim Forms filed online through the Settlement
Website; and (b) 25,100 filed on paper and received through the U.S. Mail.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
JOSHUA SOMOGYI, KELLY
WHYLE SOMOGYI and STEWART
SIELEMAN, on behalf of themselves
and all others similarly situated,
Plaintiffs,

Case No. 1:17-cv-06546-RMB-JS

CLASS ACTION
JURY TRIAL DEMANDED

v.
FREEDOM MORTGAGE CORP.,
Defendant.
DEFENDANT’S CERTIFICATE OF COMPLIANCE
WITH CLASS ACTION FAIRNESS ACT
Defendant Freedom Mortgage Corp. (“FMC”) submits this Certificate
regarding its compliance with the applicable provisions of the Class Action
Fairness Act of 2005, 28 U.S.C. § 1715 (“CAFA”).
1.

On August 9, 2019, at the direction of FMC, Heffler Claims Group,

on behalf of FMC, sent, via USPS Priority Mail, the appropriate federal and state
officials the “Notice of Class Action Settlement, Application for Attorneys’ Fees
and Costs, and Court Hearing” that included all of the information and materials
required by 28 U.S.C. § 1715. Neither FMC nor its undersigned counsel has
received any objection or other opposition to the Settlement from any of those
federal or state officials.
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2.

We submit that the statements set forth in this Certificate are true and

correct to the best of our knowledge, information, and belief.
Dated: May 29, 2020

Respectfully submitted,
Cozen O’Connor
By:
Michael W. McTigue, Jr.
Meredith C. Slawe
One Liberty Place
1650 Market Street, Suite 2800
Philadelphia, PA 19103
Tel.: 215/965-2093
Fax: 215/965-2368
Email: mmctigue@cozen.com
mslawe@cozen.com
Attorneys for Defendant Freedom
Mortgage Corp.
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